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PREFACE. 


The  central  administration  of  the  state  consists  of  two  great 
divisions:  that  which  directly  accomplishes  the  purposes  of  gov- 
ernment, whether  protective  or  developmental — which  may  be 
termed  the  direct  administration;  and  that  which  does  not  di- 
rectly accomplish  these  purposes,  but  whose  activity  is  essential  to 
the  organization  or  operation  of  the  protective  and  developmental 
branches  of  the  administration — which  may  be  termed  the  in- 
direct administration.  These  divisions  have  not  in  practice  been 
made  mutually  exclusive,  and  hence  it  is  that  although  the  in- 
direct administration  alone  is  the  proper  subject  of  this  history, 
it  will  at  times  be  necessary  to  discuss  functions  of  direct  ad- 
ministration when  performed  by  the  division  with  which  we  are 
here  chiefly  concerned.  For  a  similar  reason  some  functions 
other  than  administrative  must  also  be  considered.  Although 
the  militia  belongs  to  the  protective  branch  of  the  direct  ad- 
ministration, it  is  so  associated  with  the  office  of  governor  that  it 
would  be  a  proper  subject  for  discussion  in  this  connection :  but 
there  is  such  a  distinction  between  civil  and  military  adminis- 
tration that  it  has  seemed  best  here  to  omit  all  reference  what- 
ever to  the  latter. 

The  general  functions  peculiar  to  the  indirect  administration 
are  for  the  most  part  essentially  the  same  at  present  as  they 
were  under  the  territorial  government,  and  not  many  radical 
changes  have  been  made  in  the  organization  by  which  these 
functions  have  been  performed.  Indeed,  only  two  additional 
departments  have  been  established  for  the  purpose  since  the 
early  years  of  the  state.  This  is  in  great  contrast  with  the 
remarkable  development  of  function  and  organization  of  the 
direct  administration,  especially  on  its  protective  side.  During 
our  early  history  departments  now  classed  with  the  indirect  ad- 
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4  PREFACE 

ministration  constituted  almost  the  whole  of  the  central  execu- 
tive government,  and  as  the  state  assumed  new  functions  these 
usually  were  performed  by  the  departments  already  established; 
but  with  the  further  development  of  the  state  and  the  consequent 
increase  of  the  business  of  these  departments,  a  differentiation 
of  work  has  been  going  on,  with  the  result  that  these  departments 
have  gradually  been  relieved,  for  the  most  part,  of  the  functions 
of  direct  administration,  which,  with  additional  functions  as- 
sumed by  the  state,  have  generally  been  put  in  charge  of  depart- 
ments established  especially  for  the  purpose. 

For  suggestions  and  criticisms  thanks  are  due  to  Professor 
Paul  S.  Reiusch  and  Professor  S.  E.  Sparling  of  the  University 
of  Wisconsin,  and  Professor  B.  F.  Shambaugh  of  the  University 
of  Iowa. 
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CHAPTER  I 

THE  GOVERNOR  AND    THE   LIEUTENANT    GOVERNOR 

I.  The  Organization  of  the  Office  of  Governor. — II.  The 
Administrative  Functions  of  the  Governor.  1.  Administra- 
tive Control :  Appointm<ents. — Removals.— Approval  of  Official 
Bonds,  etc. — Approval  and  Direction  of  Administrative  Acts. — 
Inspection  of  State  Offices. — Reports  to  the  Governor.  2.  Acts 
of  Direct  Administration.— III.  The  Governor  and  the  Leg- 
islature— The  Governor's  Recognition  of  the  Legislature. — 
Special  Sessions  of  the  Legislature. — Recommendations  to  the 
Legislature. — Approval  and  Veto  of  Bills. — Appointment  of 
Legislative  Committees. — IV.  The  Judicial  Functions  of  the 
Governor  :  Pardons. — Death  Warrants. — Extradition. — Re- 
wards for  Capture  of  Criminals. — ^V.  The  Control  of  the 
Courts  over  the  Governor. — VI.  The  Lieutenant  Governor. 

I.     The  Organization  of  the  Office  of  Governor 

The  governor  of  the  territory  of  Wisconsin  was  appointed  by 
the  president  of  the  United  States  with  the  consent  of  the  sen- 
ate.^ At  times  there  was  agitation  in  the  territory  to  have  the 
office  made  elective,  especially  in  1843  after  the  conflict  between 
the  governor  and  the  legislative   assembly.^    Under  the   con- 


1  Organic  Law  (Act  of  Oongreas,  Apr.  20,  1836,  5  Stat.  L.  10),  sec.  2. 
'  Miner's  Free  Press,  Oct.  1,   1839 ;   Wisconsin  Enquirer,  Feb.  8,   1840 ;   Apr. 
30,  1842 ;  Council  Journal,  1842-3,  p.  353  ;  Wisconsin  Democrat,  Feb.  21,  1843. 

See  below,  p.  26. 
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stitutiou  of  the  state  he  is  elected  by  the  people ;  but  should 
there  be  no  election  on  account  of  a  tie  vote,  the  election  is  made 
by  a  joint  ballot  of  the  two  houses  of  the  legislature  at  their 
next  regular  session.^  The  president  was  expressly  empowered 
to  remove  th(^  territorial  governor,^  while  the  state  constitution 
makes  the  governor  removable  by  impeachment.^ 

The  office  has  never  been  filled  by  special  election,  but  in  case 
of  vacancy  the  duties  of  the  office  have  devolved,  during  the  ter- 
ritorial period,  upon  the  secretary  of  the  territory,  and  under 
the  constitution,  upon  the  lieutenant  governor,  or  when  there  is 
no  lieutenant  governor,  upon  the  secretary  of  state.^  The  gov- 
ernor's term  was  three  years  during  the  territorial  periods  In 
the  constitutional  convention  a  strong  effort  was  made  to  reduce 
the  term  to  one  year,*  but  it  was  finally  fixed  at  two  years.® 

The  governor  of  the  territory  received  a  salary  of  twenty-five 
hundred  dollars  as  governor  and  superintendent  of  Indian  af- 
fairs.^" In  the  constitutional  convention  it  was  maintained  that 
the  governor,  whose  duties  would  probably  be  light,  might  devote 
a  large  part  of  his  time  to  his  private  business ;  and  the  original 
proposition  to  make  the  salary  fifteen  hundred  dollars  was 
amended  to  make  it  twelve  hundred  and  fifty  dollars.^^  In 
1861  the  governor  urged  an  increase  in  the  salary  of  his  succes- 
sors, saying  that  otherwise  none  but  men  of  wealth  would  be 
eligible  to  the  office  on  account  of  the  expense  due  to  the  posi- 
tion,^^  But  no  increase  was  made  until  eight  years  afterwards, 
when  a  constitutional  amendment  fixed  the  salary  at  five  thous- 
and dollars.^^  For  some  years  previous  to  this  increase,  however, 
and  apparently  for  some  time  later,  the  governor's  "contingent 


3  Constitution,  Art.  V,  sec.  3. 

*  Organic  Law,  sec.   2. 

'  Constitution,  Art.  VII,   sec.    1. 

6  Beloic,  pp.  36-7. 

'  Organic  Law.   sec.   2. 

*  Wisconsin  Argus,  Dec.  28,  1847;  Journal  of  Constitutional  Convention,  1847- 
8,  p.  73. 

» Constitution,   Art.   V   sec.    1. 

•0  Organic  Law,  sec.  11.     See  Congressional  Oloie,  3:  340. 

'1  Wisconsin  Argus,  Dec.  28,  1847 ;  Journal  of  Constitutional  Convention, 
1847-8,  pp.  71,  74-5 ;  Constitution,  Art.  V,  sec.  5. 

'*  Governor's  Message,  1861,  p.  17.  See  also  Weekly  Wisconsin  Patriot,  Feb. 
7,  1858. 

12  ConstUuUon,  Art.   V,   sec.   5. 
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fund"  was  regarded  as  having  been  created,  for  the  most  part 
at  least,  for  his  private  use.^*  An  "executive  residence"  was 
provided  in  1885,^^  a  measure  advocated  as  early  as  1858  on 
account  of  the  Inadequacy  of  the  governor's  salary.^*'  The 
amendment  of  1869  provides  that  the  salary  shall  be  "in  full 
for  all  traveling  and  other  expenses  incident  to  his  duties."^'' 

The  governor  has  generally  had  a  very  free  hand  in  the  ap- 
pointment and  compensation  of  the  subordinates  in  his  office. 
Prior  to  1854  no  special  permanent  provision  was  made  by  law 
in  regard  to  the  clerical  force  in  the  governor's  office.  Although 
appropriations  had  previously  been  made  for  the  services  of  his 
private  secretary,^^  it  is  only  since  that  year  that  the  law  has 
formally  recognized  this  position  and  fixed  the  salary/^  During 
much  of  the  time  both  before  and  after  this  date  there  have 
been  no  provisions  of  law  for  the  clerks  of  the  office  other  than 
the  "contingent  funds"  in  the  governor's  control.""  For  a 
few  years  after  the  legislature  permanently  provided  for  the 
private  secretary,  the  governor  was  allowed  no  other  clerical  as- 
sistance.^^ But  from  1861  to  1878,  within  a  maximum  expen- 
diture, the  number  of  clerkships  and  their  compensation  were 
controlled  by  the  govemor,^^  and  again  since  1897,  when  the 
number  and  compensation  of  most  of  the  other  state  officers  were 
fixed  by  law,  the  governor  has  been  expressly  authorized  to  use 
his  discretion  in  determining  the  number  of  clerks  to  be  ap- 
pointed in  addition  to  the  few  provided  for  by  law,  and  in  fixing 
their  compensation.^^^  The  restrictions  of  the  recent  civil  service 
law  apply  to  none  of  the  governor's  appointments.^* 


"  Madison  BnHij  Democrat,  Oct.  1.5,  1869  :  Wisconsin  State  Journal,  Oct.  29, 
1869  ;  Senate  Journal,  1877,  pp.  38-9. 

"Laws,  1885,  ch.  324.  Fuel,  light,  furniture,  carpets,  etc.  are  also  furnished 
by  the  stato,  without  an.v  express  authority  of  law.     Senate  Journal,  1901,  p.  55. 

•«  Assemhly  Journal,  1858,  p.  2107  ;  Wisconsin  State  Journal,  Feb.  26,  1885. 

"  Constitution,  Art.  V,  sec.  5.     See  telow  pp.  37-8  and  notes. 

^Laws,  1845,  p.  61,  sec.   1;  Revised  Statutes,  1849,  ch.  9,  sec.  8. 

^  Laws,  1854,  ch.  71,  sees.  1-2;  Revised  Statutes,  1858,  ch.  10,  sec.  8;  Re- 
vised  Statutes,    1898,    sees.    129',    170. 

^  Latvs,   June,    1848,   p.    184. 

^Laws,  1854,  ch.  71,  sec.  2. 

^  Laws,  1861,  special  session,  ch.  3;  Revised  Statutes,  1878,  sec.  4978. 

^  Laics,  1897,  ch.  355;  Latcs,  1901,  ch.  419.  See  also  Laws.  1880,  ch.  257: 
Revised  Statutes,  1898,  sec.   129. 

^  Belotc  p.  107. 
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The  organic  law  of  the  territory  provided  for  annual  appro- 
priations to  be  made  by  congress  as  a  fund  to  be  expended  by 
the  governor  for  the  contingent  expenses  of  the  territory  ;^^  and 
since  the  state  was  organized  such  appropriations,  part  of  the 
time  permanent,  have  generally  been  made  at  each  regular  ses- 
sion of  the  legislature.^"  No  account  was  required  of  the  gov- 
ernor for  his  expenditure  of  the  congressional  appropriations,  but 
until  1857  he  was  required  to  account  for  the  appropriations 
made  by  the  legislature.-^  From  that  time  until  1878  accounts 
were  usually  not  required.  A  committee  of  the  legislature  rec- 
ommended, in  1877,  that  such  accounts  be  required  in  order  to 
prevent  the'  governors  diverting  these  funds  to  their  own  use,^ 
and  this  requirement  was  made  the  next  year.^^  The  gov- 
ernor has  seldom  been  required  to  make  any  report  of  ap- 
propriations made  to  him  at  various  times  to  be  expended  for 
special  purposes. 

II.     The  Administratrte  Functions  of  the  Governor 

By  both  the  organic  law  of  the  territory  and  the  constitution 
of  the  state  ' '  the  executive  power ' '  is  vested  in  the  governor,  and 
it  is  required  that  he  * '  shall  take  care  that  the  laws  be  faithfully 
executed."^"  At  the  time  the  constitution  was  adopted  it  seems 
to  have  been  the  prevalent  opinion  that  the  governor  would  have, 
and  should  have,  very  few  duties  to  perform.^^ 

1.    administrative  control 

Appointments. — The  governor  of  the  territory  was  empowered, 
with  the  consent  of  the  council,  to  appoint  "all  civil  officers'^ 
not  otherwise  provided  for  in  the  organic  law.^^    Beginning  with 


»Sec.  11. 

*"  E.  g..  Laws,  June,  1848.  p.  184 ;  Laws,  1907,   ch.  89. 
"  Revised  Statutes,  1849,  ch.  9,  sec.  8 ;  Latvs,  1857,  p.  161   (No.  86)  ; 
Journal,  1858,  pp.  1339-45. 

2'  Senate  Jov/mal,  1877,   pp.   37-53. 

» Revised  Statutes,   1878,   sec.   137  ;  Revised  Statutes,  1898,  sec.   137. 

»•>  Organic  Law,  sec.  2 ;  Constitution,  Art.  V,  sees.  1,  4. 

« Wisconsin  Argus,   Dec.   28,   1847. 

»  Organic  Law,  sec.  7. 
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1841,  the  governor  protested  against  those  instances  in  which  the 
legislative  assembly  had  ' '  attempted  to  assume  this  power, '  '•'•'  but 
the  supreme  court  of  the  territory,  in  United  States  v.  Hatch,^^ 
held  that  the  term  "civil  officers"  here  used  embraces  only 
"such  officers  as  in  whom  part  of  the  sovereignty  or  municipal 
regulations,  or  general  interests  of  society  are  vested,"  thus  ex- 
cluding officers  dealing  with  "matters  of  temporary  and  local 
concern,"  such  as  the  canal  commissioners  involved  in  this  case, 
appointed  by  the  assembly. 

Althou;.,h  in  the  constitutional  convention  there  was  some 
contention  that  the  governor  should  be  divested  entirely  of  the 
appointing  povrer,  or  at  least  much  limited,^^  the  constitution 
leaves  the  manner  of  the  election  or  appointment  of  the  officers 
not  provided  for  in  the  constitution  to  the  discretion  of  the 
legislature."'' 

A  review  of  the  methods  by  which  the  various  members  of  the 
permanent  state  administration  have  been  chosen  indicates  that 
with  very  rare  exceptions  election  by  the  people  has  been  con- 
fined, by  the  constitution  or  statutes,  to  a  few  of  the  most  im- 
portant state  offices,  and  that  a  state  board  (except  when  com- 
posed of  ex  officio  members)  has  never  been  so  elected;  that  ap- 
pointments have  very  seldom  been  made  by  the  legislature  and 
no  such  appointments  have  been  made  for  over  thirty  years ;  that 
of  the  remaining  offices  the  state  boards,  until  within  the  last 
thirty  years  appointed  by  the  governor  alone,  during  the  suc- 
ceeding period  have  been  appointed  by  the  governor  alone,  the 
governor  with  the  consent  of  the  senate  (the  most  important 
cases),  in  a  few  recent  instances  by  the  governor  upon  the  recom- 
mendation of  other  officers  or  of  a  private  association,^^  or,  in  one 

« House  Journal,  1841-2.  pp.  10.  26 ;  Council  Journal.  1841-2.  pp.  404-6 : 
Council  Journal,  1842-3.  flp.  153-5.  335-6;  HoK.se  Journal.  1843-4.  p.  323; 
'Wisconsin  Enquirer,  Dec.   20.    1841  :   Madison  Express,  Feb.   12,    1842. 

"1  Finney,  182,  190  (1842). 

«  Wisconsin  Argus,  Dec.  28.   1847. 

^  Constitution,    Art.    XIII.    sec.    9. 

"  E.  g..  Laics,  1882,  ch.  167,  sec.  5  ;  Laws,  1907,  St.  1409  b.  Before  appointing 
members  of  tbe  state  grain  and  warehouse  commission,  the  governor  must  re- 
que^  the  recommendation  of  persons  for  appointment  from  the  governors  of 
North  Dakota  and  New  York  and  from  the  board  of  trade  of  Superior,  "which 
said  recommfndations  shall  be  taken  into  consideration  by  the  soverncr  'n  ap 
pointing  such  commissioners,  but  he  shall  not  be  confined  to  the  persons  so  recom- 
mended in  appointing  such  commissioners."     Law's,  1905,  ch.  19,   sec.  2. 
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instance,  by  the  state  superintendent,^*  and,  in  another,  by  the 
supreme  court  ;^«  and  that  while  throughout  the  history  of  the 
state  the  most  of  the  offices  other  than  boards  have  been  filled 
by  appointment  by  the  governor,  the  proportion  of  such  offices 
for  appointment  to  which  the  consent  of  the  senate  is  necessary 
has  increased,  and  that  the  recommendation  of  another  officer 
or  of  a  private  association  has  been  substituted  for  the  consent 
of  the  senate  in  a  few  appointments.**^  In  a  very  few  instances 
the  governor  has  made  appointments  to  subordinate  offices  of  the 
administration.*^ 

The  temporary  boards  and  other  temporary  offices  were  filled 
during  the  territorial  period  almost  invariably  by  appointments 
made  by  the  legislative  assembly,  but  since  1848  the  legislature 
has  seldom  made  such  appointments  except  in  the  case  of  "state 
road  commissions, ' '  the  appointments  being  made  usually  by  the 
governor  alone,  or,  in  a  few  instances,  by  the  governor  and  sen- 
ate. 

The  circuit  judges  of  the  territory  {ex  officio  justices  of  the 
supreme  court)  were  appointed  by  the  president  of  the  United 
States  with  the  consent  of  the  senate.*^'  At  the  time  the  consti- 
tution was  adopted  there  was  a  decided  difference  of  opinion  as 
to  whether  the  judges  should  be  appointed  by  the  governor  or 
elected  by  the  people,*^  but  the  question  was  settled  in  favor  of 
popular  election.**  The  supreme  court  commissioners,  masters  in 
chancery,  and  notaries  public  of  the  territory,  were  appointed  by 
the  governor  and  council.*'  When  the  state  was  organized  the 
office  of  master  in  chancery^  was  abolished,  court  commissioners 
were  made  appointive  by  the  circuit  court,  and  notaries  public 


^^Laivs,  1868,  ch.   169.   sec.   2;  Revised  Statutes,  1898,   sec.  454. 

89  Laws,  1885,  ch.  63,  sec.  2  ;  Laws,  1903,  ch.  19,  sec.  3. 

^E.  g.,  Lairs,  1903,  ch.  434,  sec.  2;  La (cs,  1907,  st.  926  (162)  ;  Laws,  1897, 
ch.  150,  sec.  1 ;  Revised  Statutes,  1898,  sec.  1494f. 

«  E.  g.,  LoMS,  1897,  ch.  355  ;  Laws,  1901.  ch.  418.  sec.  4. 

*^  Organic  Law,  sec.   11. 

*^  Wisconsin.  Argus,  June  16,  23,  July  7,  14,  21,  1846;  Jan.  5,  June  22,  1847; 
Journal  of  Constitutional  Convention,  1846,  pp.  106-13. 

**  Constitution,  Art.   VII,   sees.   4,   7. 

« Organic  Law,  sees.  7,  12' ;  MiclUgan  La/ws  Condensed,  1833,  pp.  188.  214, 
244;  Laws  1837-8.  No.  58=;  Resolution,  No.  20,  (7,  10);  Statutes,  1839,  pp. 
85.  94-5.  97. 
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by  the  governor  alone. ^^  With  the  exception  of  the  notaries  pub- 
lic the  only  state  officers  of  a  judicial  nature  whose  original  ap- 
pointment is  now  made  by  the  governor  are  the  commissioners 
for  taking  acknowledgments  in  other  states,  provided  for  in 
1848,*^  and  two  members  of  the  state  board  of  arbitration,  estab- 
lished in  1895.  The  third  member  of  this  board  is  appointed 
upon  the  recommendation  of  the  other  two,  but  in  case  of  their 
disagreement  by  the  governor  alone.*^ 

In  accordance  with  the  original  requirements  of  the  organic 
law  of  the  territory,  the  offices  of  sheriff,  judge  of  probate,  jus- 
tice of  the  peace,  district  attorney,  public  administrator,  and 
auctioneer,  were  filled  by  appointment  by  the  governor  and  coun- 
cil.*^ It  seems  that  the  office  of  district  surveyor  was  filled  in 
the  same  way  until  1839,^**  when,  contrary  to  the  organic  law,  by 
statute  it  was  made  elective.^^  But  apparently  from  the  organi- 
zation of  the  territory  until  1841  the  governor,  as  a  concession 
to  the  doctrine  of  local  self-government,  made  all  nominations  for 
these  local  offices  upon  recommendation  of  the  members  of  the 
legislative  assembly  representing  the  different  counties,^^  When 
this  practice  was  discontinued,  the  agitation,  which  had  already 
begun,  to  have  the  local  offices  made  elective  increased,^'  with 
the  result  that  in  1843  an  act  of  congress  authorized  the  assem- 
bly to  provide  for  filling  the  offices  of  sheriff,  judge  of  probate, 
justice  of  the  peace,  and  county  surveyor  by  either  election  or  ap- 
pointment.^*   Whereupon  the  legislative  assembly  made  all  these 


*«  Constitution,  Art.  VII,  sec.  19..  Laws,  June,  1848,  p.  112,  sec.  1 ;  Revised 
Statutes,  1849,  ch.  10,  sec.  75  ;  Revised  Statutes,  1898,  sec.  173  ;  Laws,  1905, 
ch.  2.54. 

«  Laws,  June,  1848,  p.  5.5,  sec.  1  ;  Laws,  1905,  ch.  201. 

^  Laws,  1895,  ch.  364,  sec.   1;  Revised  Statutes,  sec.  1729b. 

*»  Organic  Law,  sees.  7,  12  ;  Michigan  Laws  Condensed,  1833,  p.  83,  sec.  1 ;  p. 
229,  sec.  1:  p.  538,  sec.  1;  Lairs,  1836,  No.  4;  Laws,  1837-8,  No.  83,  sec.  1; 
Resolution,   No.  20   (95),   sec.   1;   Statutes,  IS.Sg,   p.   55,   sec.   1;  p.  94.   sec.   2. 

^  Organic  Law.  sees.  7.  12  ;  Michigan  Laws  Condensed,  1833,  p.  536,  sec.  1  ; 
Lairs,  1837-8,  Resolution,  No.  20   (94). 

"  Statute.^,  1839.  p.  99.   sec.   1. 

"2  Council  Journal,  1840-1,  pp.  10-1  ;  Wisconsin  Enquirer,  Dec.  27,  1841. 

^^  Council  Journal,  1840-1,  pp.  10-11;  House  Journal,  1840-1,  pp.  109-10: 
House  Journal,  1842-3.  t>.  80. 

'*Act  of  Congress,  Mar.  3,  1843,  ch.  99,  sec.  1,  5  Stat.  L.  630.  A  law  of 
the  next  ypar  rpqulrerl  the  election  of  justices  of  the  peace.  Act  of  Congress, 
June  15,  1844,  ch.  69,  sec.  2,  5  Stat.  L.  670. 
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offices  elective,^^  and  abolished  the  office  of  district  attorney." 
The  offices  of  auctioneer  and  administrator  continued  only  to 
1848  and  1849  respectively."  The  governor's  power  of  original 
appointment  to  local  offices  was  thus  reduced  to  almost  nothing 
by  the  end  of  the  territorial  period. 

All  such  appointments  by  the  central  administration  would 
seem  to  have  been  removed  by  the  constitution  in  1848,^*  but 
since  the  establishment  of  the  county  insane  asylums  in  1878  the 
governor  has,  during  most  of  the  time,  appointed  some  or  all  of 
the  local  trustees  f^  and  at  times  upon  the  organization  of  a  new 
county  the  first  local  officers  have  been  appointed  by  the  gov- 
emor.^o  However,  in  1883  the  supreme  court  suggested,  but  did 
not  decide,  that  such  temporary  appointments  in  the  counties 
are  unconstitutional.^^  The  first  appointments  of  the  west  side 
park  commission  of  Milwaukee  in  1875  were  made  by  the  legis- 
lature,^^  apparently  the  only  instance  where  a  municipal  office 
has  been  so  filled.®^ 

During  the  territorial  period  vacancies  in  offices  to  which  the 
original  appointments  were  made  by  the  governor  and  council, 
were  filled,  during  the  recess  of  the  council,  by  the  governor 
until  the  end  of  the  next  session  of  the  assembly.^* 

The  governor  of  the  state  exercises  a  great  deal  of  power 
through  his  authority  to  appoint  to  vacancies  in  offices,  to  many 
of  which  he  makes  no  original  appointment.  The  Revised  Stat- 
utes of  1849  direct  that  whenever  a  vacancy  occurs,  during  the 


^'^LoAcs,   1842-R.   p.   9.   sees.    3-4     6.   8.    13. 

^Laws,   1842-3.   p.    28. 

"Laws,  June,   1848,   p.   49;   Revised  Statutes.   1849.   ch.   157. 

^^ConstitiMon.   Art.   XIII,    sec.    9. 

M  Laws,  1878,   ch.   298,  sec.  4  ;  Laws,  1881.   ch.  233,  sec.   7 ;  Laws,  1887.  ch. 
138 ;   Laics,   1899.    ch.   263,   sec.    1 ;   Laws,   1905,   ch.   141. 

<»B.  g..  Laws,  1864,  ch.  74,  sec.  4;  Laws,  1901,  ch.  469,  sec.  3. 

"^Chicago  d  Northwestern  Ry.  Co.  v.  Langlade  Co.,  56  Wis.  614,   625    (1883). 

'^Laws,    1875.    ch.    298.    sees.    1-2. 

o^A  law  of  1881  provides  that  whenever  the  govefrnor  is  authorized  to  make 
any  appointment  to  office  with  the  consent  of  the  senate,  and  the  legislature 
is  not  in  session  at  the  time  the  office  should  he  filled,  the  governor  may  make 
the  appointment  sub.iect  to  the  approval  of  the  senate  at  the  next  session.  Law», 
1881.  ch.  307;  Revised  Statutes.  1898.  sec.  137a.  Cf.  Repo)-t  of  Attorney  Gen- 
eral. 1901-2.  p.  89.  In  1844  the  governor's  right  to  re-appoint,  after  the 
adjournment  of  thp  legislative  assembly,  a  person  appointed  by  him  but  re- 
jected by  the  council,  was  questioned.  Wisconsin  Democrat.  Feb.  22.  1844. 
*»  Organic  Lanv,  sec.   7. 
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recess  of  the  legislature,  in  an  office  wliich  the  legislature,  or  the 
governor  with  the  consent  of  the  senate,  is  authorized  to  till  by 
appointment,  the  governor,  unless  it  is  otherwise  provided,  may- 
make  the  appointment  for  the  time  being.*"^  No  such  general 
provisions  have  ever  been  made  for  vacancies  in  the  elective  state 
offices  or  in  the  offices  to  which  the  original  appointments  are 
made  by  the  governor  alone.  In  the  few  cases  where  the  original 
appointments  have  been  made  by  the  legislature,  some  of  the 
vacancies  have  been  filled  by  the  governor.  When  the  governor 
and  the  senate  make  the  original  appointment,  sometimes  the 
vacant  office  is  filled  in  the  same  way,  and  sometimes  by  the 
governor  alone.  Whenever  provision  has  been  made  for  filling 
vacancies  in  the  elective  offices  of  the  state  administration  (at 
present  in  all  cases,  although  often  no  provision  whatever  has 
been  made  until  long  after  the  creation  of  the  office)  the  governor 
alone  has  made  the  appointments,'^*^  but  the  governor  has  been 
free  to  choose  between  appointment  and  calling  a  special  elec- 
tion.^^  Further,  the  governor  is  generally  expressly  authorized 
to  fill  vacancies  in  the  offices  to  which  he  makes  the  original  ap- 
pointment, although  in  some  instances  there  is  no  express  pro- 
vision made  for  such  cases.  The  constitution  directs  that  all 
vacancies  in  the  supreme  and  circuit  courts  shall  be  filled  by  the 
governor.^^ 

When  the  governor's  power  of  original  appointment  to  county 
offices  was  restricted  in  1843  by  making  certain  offices  elective,^* 
he  retained  the  power  to  appoint  to  vacancies  in  the  office  of  pro- 
bate judge,  and  in  this  case  the  consent  of  the  council  was  not 
required.^"     Three  years  later  a  statute  provided  in  the  same 


'^Revised  Statutes,  1849,  ch.  11,  sec.  12;  Revised  Statutes,  1898,  sec.  966. 

««  Should  a  member  of  the  board  of  state  canvassers  be  disqualified  for  sitting 
at  a  particular  canvass,  his  place  is  filled  by  temporary  appointment  by  the 
chief  .iustice  of  the  supreme  court.     Below,  p.  96. 

'''Revised  Statutes,  1849,  ch.  6,  sec.  4;  Revised  Statutes,  1898,  sec.  94m  and 
note.  1848-9,  some  of  these  oflSces  were  filled  only  by  special  election.  Laws, 
June,    1S48,   tit.   2,   sec.   3. 

^Constitution,  Art.  VII,  sec.  9.  See  State  v.  Messmore,  14  Wis.  163  (1861). 
Shice  1877  vacancies  in  a  circuit  court  have  been  filled  by  the  governor's  designa- 
tion of  a  judge  in  another  circuit  to  act  in  the  vacant  circuit.  Laios.  1877.  ch. 
75  :  Revised  Statutes,  1898.     sec.   2432.     Cf.   Statutes,  1839,  p.   199,  sec.   3. 

'^' Above,  pp.  15-16. 

''"Laws,  1842-3,  p.   9,   sees.   13,    16.   18. 
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manner  for  vacancies  in  the  office  of  sheriff.^^  The  consti- 
tution iiiitrht  seem  to  have  taken  all  power  of  appointment 
to  vacancies  in  county  offices  as  Avell  as  original  appoint- 
ments from  the  central  administration,"  but  it  has  not 
been  so  strictly  interpreted.  The  law  of  1849  providing  that 
vs^henever  in  the  office  of  judge  of  probate,  register  of  deeds,  dis- 
trict attorney,  sheriff,  or  coroner  there  is  "no  officer  duly  author- 
ized to  execute  the  duties  thereof,"  the  governor  may  make  an 
appointment  for  the  time  being,^*  was  declared  to  be  valid  by 
the  supreme  court,'^*  although  the  constitution  provided  for  spe- 
cial elections  to  fill  vacancies  in  all  these  cases  except  that  of 
judge  of  probate,  and  did  not  confer  the  power  of  appointment 
upon  the  governor  in  any  case.  But  the  fact  that  special  elec- 
tions to  fill  vacancies  occurring  within  thirty  days  of  a  general 
election  have  been  prohibited  by  statute  did  not  necessarily  allow 
the  governor  to  till  such  vacancies,  since  in  some  cases  tho  duties 
of  the  vacant  office  devolved  upon  some  other  officer,  "the  law 
itself  filling  the  vacancy, "^"^  or  the  vacancy  might  be  filled  by 
another  authority.  A  law  of  1859  remedied  this  condition  so 
far  as  the  otlfice  of  sheriff  was  concerned  by  authorizing  the  gov- 
ernor to  fill  the  vacancy,^"  and  in  1864  this  provision  was  ex- 
tended to  inchulo  also  the  offices  of  register  of  deeds,  district  at- 
torney, and  coroner.^^  It  had  already  been  provided  in  1859 
that  a  vacancy  in  the  office  of  county  judge  i,  judge  of  probate) 
might  be  filled  either  by  the  governor's  appointment  or  by  spe- 
cial election  at  the  discretion  of  the  governor,'^^  but  a  law  of  1867 
made  appointnu^nt  by  the  governor  the  only  method.'®  Finally, 
by  the  terms  of  an  amendment  to  the  constitution  ratified  in  1882, 
a  vacancy  in  any  of  these  offices  is  filled  by  appointment  alone.*" 


"  Lous.  1S46.  p.  20.  sec.  2. 

"  Constitiiiion.    Art.    VT.    sec.    4. 

^»  Revised  Sitdiutrs.   1S40.    oh.    11.   spc.    13. 

^*  Siprojju,-  r.   Rroir/i,  40  Wis.   612.  «1S.    (ISTO. 

"  Wf.vf()«.<Mfi   WfekJii   Patriot.  Feb.   5.   lS!i9  ;   Senate  Journal.  1S5J>.   pp.   20-1. 

•'Lair^.    ISr^i^.    oh.    72.    sec.    1. 

"  I.au-8.  lvSO.4.  oh.  no  sec.  2;  Rei^ised  Sitatutfa.  1808.  sec.  967. 

"Liurs,  1859,  ch.  00:  State  v.  Waslifiiirth.  17  W<«.  658,  664,   (18641. 

^ Lairs.  1S67.  oh.  70,  sec.  S;  Lairs.  1907.  st.  2441.  For  special  Laws  anthor- 
Ijilnjr  the  povemor  to  appoint  to  vacancies  In  the  office  of  municipal  judge, 
see.  r.  p..  Lairs.  1880.  ch.  48.  sec.  2:    r,(iir,<.  189,">.  ch.  24.  see.  4. 

>*  Constitution.    .\rt.    VT.    sec.    4. 
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The  only  other  local  offices  in  which  vacancies  are  not  now  filled 
by  local  authorities  are  the  office  of  county  superintendent,  to 
which  appointment  in  case  of  a  vacancy  has  always  been  made 
by  the  state  superintendent,®^  and  the  office  of  county  supervisor 
of  assessments  in  which  "vacancies"  caused  by  failure  of  the 
local  authorities  to  appoint  are  filled  by  the  tax  commission.'* 

Bemovals.^^ — There  was  no  express  provision  in  the  organic 
law^  of  the  territory  for  removals  from  office  by  the  governor,  but 
such  power,  although  not  uncontested,  was  assumed,  doubtless, 
on  the  ground  of  the  power  of  appointment.®* 

The  statutes  of  1849  provide  that  all  officers  except  collector 
and  receivers  of  public  moneys,  appointed  by  the  governor  and 
senate  or  by  the  legislature,  "may,  for  official  misconduct,  or  hab- 
itual or  wilful  neglect  of  duty,  be  removed  by  the  governor  upon 
satisfactory  proofs,  at  any  time  during  the  recess  of  the  legisla- 
ture;" that  all  officers  appointed  by  the  governor  for  a  certain 
time  or  to  supply  a  vacancy  (the  constitution  makes  all  judges,  as 
other  "civil  officers"  removable  by  impeachment,  and  judges  of 
the  supreme  and  circuit  courts  removable  also  by  address;  and 
the  Revised  Statutes  of  1878  expressly  exempt  all  judges  from 
removal  by  the  governor^"')  may  be  removed  by  him;  that  any 
collector  or  receiver  of  public  moneys  appointed  by  the  governor, 
the  governor  and  senate,  or  the  legislature,  unless  otherwise  pro- 
vided by  law,  may  be  removed  by  the  governor,  "in  case  it  shall 
appear  to  him  on  sufficient  proofs  that  such  collector  or  receiver 
has  in  any  particular  wilfully  violated  his  duty;"  and  that  of- 
ficers appointed  by  the  legislature  alone  may  be  removed  by  the 
legislature.®^     But  there  is  no   general   provision   for  the  re- 


*^  Laws.     18P>7,   ch.   Ill,  sec.   10;  Revised   Statutes,   1898,   sec.   967. 

«  Below,  p.  82. 

^^  Notice  an  attompt  of  the  council  In  1841  to  check  the  governor's  power  of 
removal  by  a  review  of  his  action  (Council  Journal,  1841-2,  np.  518-1^2),  and 
a  similar  proceeding  In  the  assembly  In  185.';.     Atsemhly  Journal,  185.5,  pp.  266-9. 

••  Wi-iconxin  Enquirer,  S'-p.  8.  1841,  Apr.  .30,  May  4,  1842  ;  Madinon  Express, 
Feb.   12,   1842;   House  Journal,  1842-.3,   p.  428. 

»•  Constitution,  Art.  VII,  sees.  1,  13 ;  Revised  Statutes,  1878.  sec.  971 ;  Re- 
vised  Statutes,   1898,   sec.   971. 

'*  Revised  Statutes,  1849,  ch.  11,  sees.  7-10;  Revised  Statutes,  1898,  sees. 
769-72. 
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moval  of  elective  state  officers,  except  by  impeacliment,*^  a  fact 
which  was  asserted  as  an  objection  at  the  time  the  constitution 
was  adopted.  ^^ 

A  number  of  the  provisions  iu  regard  to  removals  from  par- 
ticular offices  may  be  mentioned.  Some  officers  appointed  by  the 
governor  have  served  " during  the  pleasure  of  the  governor,"" 
or  at  the  governor's  "discretion,"^"  or  have  been  removable 
' '  when  he  shall  believe  that  the  best  interests  of  the  state  demand 
such  removal, "°^  or  "for  cause, ""^  or  "upon  reasonable  no- 
tice,"®^ or  "for  inefficiency,  neglect  of  duty,  or  malfeasance  in 
office."^*  A  few  officers  appointed  by  the  governor  and  senate,'* 
or  by  the  legislature'^'^  have  been  removable  by  the  governor  alone. 
For  a  while  the  state  librarian,  then  appointed  by  the  governor, 
was  removable  either  by  the  governor  or  by  the  legislature.®^  For 
many  years  the  prison  commissioner,  elected  by  the  people,  was 
removable  by  the  governor,  but  in  this  case  the  details  of  the  pro- 
cedure before  the  governor  were  specified  by  statute,  and  he  was 
required  to  file  the  reasons  for  his  action  with  the  secretary  of 
state.®^  This  is  the  only  case  where  an  elective  state  officer  has 
been  removable  by  the  governor.  Another  exceptional  case  is 
that  of  the  normal  school  regents,  appointed  by  the  governor  and 
senate,  and  later  by  the  governor  alone,  who  may  be  removed 
for  cause  by  a  two-thirds  vote  of  the  board.®® 

It  is  very  seldom  that  the  governor  has  had  any  authority  to 
remove  the  subordinates  of  other  officers,  but  a  few  instances 
deserve  notice.    For  some  years  the  governor  had  the  power  to 


"  Cotistitittion,  Art  VII.  sec.  I. 

«•  Wisconsin  Argus,  June  8,  1847,  Jan.  4,  1848 ;  Tri-weekly  Argus,  Dec.  28, 
1847  :   Journnl  of  Constitutional   Convention,  1847-8,  p.   91. 

8"  E.  g.,  Laws,  June  1848,   p.  55,  sec.  1 ;  Revised  Statutes,  1878,   sec.   182). 

»»E.   g.,  Latos,  1876,   ch.   57,   sec.    1;   Laws.   1881,   ch.  300,   sec.   1. 

»i  Latos,  1852,  ch.  477,  sec  49  ;  Laivs,  1856,  ch.  49,   sec.  49. 

"E.  g..  Laws,  1901,  ch.  420,  sec.  2;  Laws,  1907,  st.  926  (162). 

^3  Laws,  1901,  ch.  466,  sec.   2. 

^*Laws,   1905,   ch.   363,   sec.   3. 

»'  E.  g.,  Laws,  1880,  ch.  269,  sec.  1 :  Revised  Statutes,  1898,  sec.  1421a. 

»« E.  g..  Private  and  Local  Laws,  1868,  ch.  446,  sec.  7 ;  Laws,  1882,  ch.  235, 
sec.  8. 

^T  Laws,   1849.   ch.   2,   sec.   2:   Laivs,  1851,   ch.   352. 

98  Laws,    1856,    ch.    49,    sec.   49;   Laics,   1873,    ch.    193. 

w  Laws,  1857,  ch.  82,  sec.  6 ;  Revised  Statutes,  1898,  sec.  397. 
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remove  the  county  immigration  committees  (appointed  by  the 
board  of  immigration),""  and  he  still  has  the  power  to  remove 
clerks  of  the  superintendents  of  the  free  employment  agencies 
and  the  deputy  oil  inspectors,  the  former  "for  cause, "^"^  and 
the  latter  "upon  reasonable  notice. "^"^ 

In  the  removal  of  county  officers  the  governor  has  very  great 
power.  Under  the  organic  law  of  the  territory  this  power  was 
dependent  wholly  upon  his  power  of  appointment.  When  in  1843 
he  was  deprived  of  the  power  of  appointing  certain  county  offi- 
cers, it  was  provided  that  sheriffs  and  judges  of  probate  might 
be  removed  by  him  for  malfeasance  or  misfeasance  in  office,  but 
only  after  an  investigation  of  the  charges  by  the  judge  of  the 
district  court  and  upon  his  certifying  to  the  governor  that  the 
officer  had  been  guilty  and  ought  to  be  removed."^  In  1848  the 
constitution  empowered  the  governor  to  remove  any  sheriff,  coro- 
ner, register  of  deeds,  or  district  attorney,  '  *  giving  to  such  officer 
a  copy  of  the  charges  against  him,  and  an  opportunity  of  being 
heard  in  his  defense, '  '^°*  and  this  provision  was  extended  by  an 
amendment  of  1882  to  include  all  other  county  officers  except 
judicial  officers."^  A  statute  of  1905  limits  the  governor's  dis- 
cretion by  requiring  him  to  conduct  an  investigation  upon  the 
filing  with  him  of  "specific  charges  of  official  misconduct  or  mal- 
feasance in  office"  against  certain  of  these  officers.^"*"  There 
was  no  express  provision  for  the  suspension  of  any  officer  by  the 
governor  imtil  1907,  when  it  was  made  the  duty  of  the  governor 
to  suspend,  during  the  investigation  and  determination  of  the 
charges,  a  district  attorney  charged  with  an  offense  against  the 


^00  Laws,  1868,  ch.  171,  sec.  4;  Laws,  1871,  ch.  155,   sec.  22. 

'<»  Laws.  1901,   ch.  420,  sec.   11 :  Laws,  1903,  ch.  434,  sec.  10. 

^<»  Laics,  1901,  ch.  466,  sec.  2. 

^"^Laws,  1842-3.   p.  9,  sees.  13,   15. 

^•^  Constitution ^  Art.  VI,  sec.  4.  See  also  Revised  Statutes,  1849,  ch.  11.  sec. 
4 ;  Revised  Statutes,,  1898,  sec.  968.  From  1866  to  1872  a  statute  prohibited 
the  governor  from  acting  upon  any  charges  against  the  officer  unless  the  per- 
son making  the  charge  gave  bond  conditioned  for  the  payment,  should  there 
be  no  removal,  of  the  expense  in  the  case  incurred  by  the  state  and  by  the 
officer  (Lavs,  1866,  ch.  55)  ;  but  this,  probably  unwarranted,  restriction  was 
removed  in  1872  by  an  act  which  leaves  the  requirement  of  such  bond  to  the 
governor's  discretion    (Laws,  1872,   ch.   27;   Laws,   1905,   ch.   445,   sec.   1). 

'"» Constitution,  Art.  VI,  sec.  4. 

^""Laws,  1905,  ch.  445,  sec.  2. 
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laws  of  the  state  or  with  refusal  to  perform  the  duties  of  his 
office."^  Until  1905  no  member  of  the  state  administration  ex- 
cept the  governor  was  empowered  to  remove  a  local  of&cer,  but 
under  the  provisions  of  a  statute  passed  that  year  the  tax  com- 
missioners may  remove  the  eoimty  supervisor  of  assessments  in 
certain  cases.^*** 

In  the  absence  of  legislation  authorizing  the  appointment  of 
an  attorney  to  take  testimony  in  support  of  charges  made  by  the 
governor  against  county  officers,  the  supreme  court  held  in  1863, 
that  the  governor  had  no  authority  to  employ  counsel  in  such 
cases  ;^"^  but  under  the  provisions  of  a  statute  of  1905  the  gover- 
nor may  either  conduct  the  examination  in  person  or  may  ap- 
point a  commissioner  to  make  the  investigation  and  to  take  and 
report  the  testimony."**  The  same  law  specifies  the  method  of 
notice  of  the  charges  and  of  the  answer  thereto.  The  hearing  is 
said  by  the  supreme  court  to  be  of  a  "  judicial "  or  "  quasi-judi- 
cial" character,  analogous,  in  its  most  essential  features,  to  a 
judicial  hearing  and  investigation.^^^ 

In  addition  to  his  direct  power  of  removal,  since  1849  the  gov- 
ernor has  been  authorized  to  declare  vacant  the  office  of  every 
officer  required  by  law  to  execute  an  official  bond,  where  a  judg- 
ment is  obtained  against  the  officer  for  a  breach  of  the  conditions 
of  such  bond.^^-  It  may  be  noticed  in  this  connection  that  oc- 
casionally the  legislature  makes  removals  by  abolishing  an  of- 
fice and  immediately  recreating  it.^^^ 


^<»  Laws,  1907,  st.  750a   (1)  ;  Wisconsin  State  Journal,  Feb.  9,  1907.     A  law 

of  1887  provides  that  in  the  case  of  neglect  of  certain  duties  by  the  district 
attorney,  the  officers  of  the  bureau  of  labor  may  file  charges  against  him  with 
the  governor  and  ask  for  his  removal.  Lams,  1887.  ch.  453,  sec.  3.  By  the 
Revised  Statutes  of  1898  (sec.  10211)  they  may  demand  his  removal  In  such 
cases. 

«»  Belotc,  p.  82. 

^0^  Randall  v.  State,  16  Wis.  340   (1863). 

'■'■0  Laics,  1905,  ch.  445,  sec.  2. 

^Randall  v.  State,  16  Wis.  340,  342  (1863)  ;  Larkin  v.  Noonan,  19  Wis.  82 
87  (1865) .  In  regard  to  the  governor's  power  of  removal  see  also  Attorney 
General  v.   Brotcn,   1  Wis.   514    (1853). 

1"  Revised  Statutes,   1849.   ch.   11,   sec.  3 ;  Revised  Statute.^,  1898,  sec.  963. 

"»B.  g..  Laws,  1871,  ch.  136,  sec.  12;  Laws,  1895,  ch.  202,  sees.  1-2.  The 
clause  of  the  constitution  (.\rt.  XIII,  sec.  10)  which  provides  that  "the 
legislature  may  declare  the  cases  in  which  any  office  shall  be  deemed  vacant" 
"clearly  confers  no  authority  by  direct  act  to  declare  a  particular  office 
vacant."     State- v.  Messmore,  14  Wis.  161,  179  (1861). 
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Approval  of  Official  Bonds,  etc.  When  bonds  are  required  of 
state  officers  as  a  qualification  of  office  (this  requirement  is 
usual)  the  sureties  in  most  eases  are  subject  to  the  governor's 
approval,  and  in  many  eases  the  amount  of  the  bond  also  has 
been  determined  by  the  governor.  In  a  few  instances  such  bonds 
have  been  approved  by  other  state  officers,  and  less  often  by 
local  authorities."*  The  bonds  of  a  very  few  subordinates  (us- 
ually subject  to  the  approval  of  the  heads  of  departments)  have 
been  approved  by  the  governor  ;"s  in  at  least  one  case  by  local 
authorities.""  The  governor  further  has  the  power  to  increase 
the  amount  of  the  bond  required  of  a  few  state  officers  under 
certain  circumstances."^  In  all  these  cases  neglect  to  give  the 
bond  required  vacates  the  office."^ 

Approval  and  Direction  of  Administrative  Acts.  In  several 
instances,  the  governor's  approval  has  been  required  for  appoint- 
ments made  by  other  state  officers,"®  and  sometimes  removals 
by  them  have  been  subject  to  his  action.^^o  j^  ygj,y  many  in- 
stances the  specific  functions  of  state  officers  have  been  subject 
to  either  the  direction  or  the  approval  of  the  governor.  In  the 
case  of  the  superintendent  of  public  property  this  control  is 
so  extensive  that  the  governor  is  stiU  virtually  ex  officio  superin- 
tendent, as  he  was  expressly  termed  for  several  years  before  the 
separate  office  was  finally  established.^"  The  attorney  general 
also  is  largely  subject  to  the  governor's  direction. ^-^  All  rules 
of  the  civil  service  commission  are  subject  to  his  approval.^^^ 


"♦£'.  g..  Lows,  1864,  ch.  167,  sec.  4;  Revised  Statutes,  1898,  sec.  1732. 

"s^.  fir..  Revised  Statutes,  1878,  sec.   1579;  Laws,  1905,  ch.   490,  sec.  11. 

"«La4(;s,   1901,   ch.   4f)6,   sec.   2. 

"'  See  especially  legislation  in  reference  to  the  bond  of  the  state  treas- 
urer :  Statutes,  1839,  p.  80.  sec.  2 ;  Laws,  June,  1848,  p.  13,  sec.  4  ;  Revised 
Statutes,  1878,  sec.  154  ;  Revised  Statutes,  1898.  sec.  154. 

^"Revised  Statutes,  1849.  ch.  11,  sec.  2  (6).  Revised  Statutes,  1878,  sec.  962 
(7-8)  ;  Revised  Statutes,  1898,  sec.  962    (7-8). 

"»  See  especially  Laws,  1897,  ch.  228  ;  Laws,  1903,  ch.  144 :  Laws,  1901,  ch. 
358,  sec.  1  ;  Laws,  1901.  ch.  466,  sec.  1.  See  also  below,  p.  67.  Since  1880  the 
governor's  approval  has  been  necessary  to  the  appointment  of  agents  of  the  Wis- 
consin Humane  Society,  a  private  association  with  certain  police  powers.  Lavst, 
1880,  ch.  179,  sec.  1 ;  Revised  Statutes,  1898,  sec.  1636k. 

^E.  g..  Laws,  1897,  ch.  226,  sec.  2,  Laws,  1901,  ch.  358,  sec.  1. 

^  Below,  pp.  63,  66-9. 

^  Below,  pp.  59-62. 

^  Below,  p.  107.     See  also  ^elow,  pp.  64-5,  72,  104. 
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But  the  governor  has  very  seldom  had  any  such  authority  over 
local  officers,^^* 

hispection  of  State  Offices.  From  the  time  of  their  establish- 
ment the  governor  has  had  certain  powers  of  inspection  of 
the  state  charitable  and  penal  institutions,  and  this  authority 
has  been  extended  to  include  all  state  institutions.^^''  With 
other  state  officers  he  also  regularly  makes  examinations  of  the 
offices  of  the  state  treasurer ^^  and  the  commissioner  of  insur- 
ance.^*'^ 

Reports  to  the  Governor.  The  only  method  of  control  ex- 
ercised by  the  governor  remaining  to  be  noticed,  and  the  most  in- 
direct one,  comes  from  the  reports  made  to  him  by  most  of  the 
state  officers.  Until  1850  such  officers  were  generally  required 
to  make  reports  directly  to  the  legislature,  but  since  that  time, 
as  a  means  of  information  to  the  governor  in  preparing  his  rec- 
ommendations to  the  legislature,^^®  in  most  cases  these  reports 
have  been  made  through  the  governor.^''^ 

2.    ACTS  OF  DIRECT  ADMINISTRATION 

The  governor  has  had  a  great  deal  of  authority  in  the  direct 
administration  of  state  affairs,  but  for  the  most  part  under  tem- 
porary provisions  of  law.  The  governor  of  the  territory  was 
ex  officio  superintendent  of  Indian  affairs  for  the  territory,^'" 
and  the  estimates  of  the  secretary  of  the  treasury  of  the  United 
States  for  the  ' '  contingent  expenses ' '  of  the  territory  were  made, 


1^  See  especially  telow,  pp.  34-5. 

i*"  Laws.  1852,  ch.  477,  sec.  38  ;  Laws,  1857,  ch.  88,  sec.  17 ;  Laws,  1858,  ch. 
131,  sec.  1 ;  Laios,  1861,  ch.  236,  sec.  13 ;  Revised  Statutes,  1878,  see.  136 ; 
Revised  Statutes,  1898,  sec.  136.  Since  1895  the  governor  has  been  authorized 
to  a,ppoint  an  agent  to  inspect  these  institutioas.  Laws,  1895,  ch.  202,  sec.  8 ; 
Laws,  1901,  ch.  403.  He  appointed  and  directed  the  old  "visiting  committee 
of  the  state"  from  the  legislature  {Laws,  1868,  ch.  165,  sec.  1  ;  Laws,  1874, 
ch.  345),  and  still  appoints  the  present  "legislative  visiting  committee."  Loica 
1881,  ch.  298,  sec.  19 ;  Revised  Statutes,  1898,  sec.  562b. 

"« Below,  p.  56. 

^^  Laws,  1895,  ch.  44,  sec.  3 :  Revised  Statutes,  1898,  sec.  1972c. 

^'^  Senate  Journal,  1850,  p.  19. 

"9  E.  g..  Laws,  1850,  ch.  7 ;  Laws,  1901,  ch.  97.  The  "cabinet  council"  of 
state  officers  instituted  by  the  governor  in  1895  for  the  purpose  of  promot- 
ing co-operation  and  harmony  in  the  administration  has  not  been  continued. 
Oshkosh  Northwestern,  Jan.   23.   1895. 

130  Organic  Law,  sec.  2. 
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apparently  for  most  of  the  time,  by  the  governor."^  From  1849 
to  1857  the  governor  was  ex  officio  superintendent  of  public 
property ,^^^  and,  as  was  stated  above,  has  practically  remained 
such  on  account  of  the  degree  of  control  which  he  exercises  over 
the  superintendent.  For  twelve  years  before  the  establishment 
of  the  department  of  insurance  he  shared  the  control  of  insur- 
ance companies  with  the  secretary  of  state,^^^  and  was  connected 
with  the  administration  of  public  lands  in  one  way  or  another 
until  1878.^^*  He  still  issues  charters  in  some  cases,  either  alone 
or  with  the  seeretaiy  of  state.^^^  Since  1873  he  has  collected 
the  criminal  statistics  of  the  state/^^  Many  of  the  state  bond 
issues  were  issued  and  negotiated  by  the  governor,  or  by  the 
governor  with  other  state  officers.^^^  Before  the  legislation  of 
1866  with  reference  to  the  audit  of  state  accounts  the  governor's 
warrant  sometimes  was  substituted  for  that  of  the  secretary  of 
state,"^  and  the  governor  still  draws  certain  state  moneys  from 
the  United  States  treasury.^^^  He-alstT-establishes  quarantines 
agaiji&t  diotr4ets— infected  wiUj^-Cjcaitagious- -diseases  of  cattle, 
eic-^*''  But  by  far  the  most  of  the  governor's  direct  administra- 
tive power  has  been  derived  from  very  numerous  laws  prescrib- 
ing additional  administrative  duties  of  a  temporary  nature,  of 
wonderful  variety  and  probably  more  than  those  imposed  upon 
all  the  other  state  officers  together.  Further,  the  gover- 
nor has  been  an  ex  officio  member  of  various  permanent  and 
temporary  state  boards,  and  still  serves  on  several  boards,  though 
no  longer  on  those  of  the  most  importance. ^^^  Hi"S  powers  in  the 
aji»4«4stj;atioH'-€>f'-'eieT;tr(5nr^re "descrtbTpd  below."^ 


"^  Organic  Law,  sec.  11  :  House  Journal,  1840-1.  appendix,  pp.  84-6  ;  Council 
Journal,  1842-3,  appendix,  pp,  49-56. 

^^Lau-s,  1849,   ch.  2;   Laws,   1857,  ch.  95. 

"» Laws,  1858.  ch.  103  ;  Laws,  1870,  ch.  56. 

1^  Below,  pp.  71-5. 

^^^  Laws.  1872,  ch.  119,  soc.  1  :  Laws,  1889,  ch.  .'^26,  sec.  5;  Revised  Statutes, 
1898.    sees.    925    (5).   1820. 

^^Laws,  1873,  ch.  109;  Revised  Statutes,  1898,  sees.  1020-1. 

"^S.  g..  Local  Acts,  1838-9,  No.  26,  sec.  1;  Laws,  1865,  ch.  478,  sec.  1. 

^^«  Below,  p.   45. 

^^^  Revised  Statutes,  1849,   ch.  9,   sec.   6;  Revised  Statutes.  1898.   sec.   133. 

^^oLctws,  1885.  ch.  467,  sees.  3,  6;  Revised  Statutes,  1898,  sees.  1492a.  1492c. 

i"B.  g..  helov.  pp.  55,  64.  68,  78,  102-3. 

i«  Pp.  95,  97. 
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III.  The  Governor  and  the  Legislature 

The  Governor's  Becognition  of  the  Legislature.  The  ques- 
tion as  to  whether  the  governor's  recognition  of  the  legality  of  a 
session  of  the  legislature  is  necessary  to  the  validity  of  the  acts 
of  the  legislature,  has  never  come  before  the  courts  of  Wiscon- 
sin, but  it  aroused  a  great  deal  of  interest  in  the  controversy 
between  the  governor  and  the  legislative  assembly  dur- 
ing the  session  of  1842-3.  The  governor  maintained  that 
a  correct  interpretation  of  a  recent  act  of  congress  prohibited 
the  meeting  of  the  assembly  under  the  circumstances,  and  when 
the  two  houses  convened  as  usual  he  refused  to  meet  them  and 
to  receive  any  bills  passed.  Serious  doubts  were  entertained 
by  some  as  to  the  validity  of  the  session  without  the  concurrence 
of  the  governor  as  a  part  of  the  legislature;  while  others  held 
that  it  was  only  necessary  to  pass  bills  and  send  them  to  the 
governor  for  his  signature,  and  that  they  would  become  valid 
laws,  not  having  been  "returned"  in  accordance  with  the  or- 
ganic law.  The  house  declared  the  governor's  action  to  be  "un- 
paralleled in  the  history  of  this  government  and  a  gross  viola- 
tion of  all  law."  The  matter  was  discussed  even  in  congress, 
where  it  was  asserted  that  the  governor  is  quite  as  competent 
to  decide  questions  of  law  as  the  legislature.  Meanwhile  any 
disabilities  of  a  session  were  removed  by  another  act  of  con- 
gress, and  the  governor  called  a  "special  session"  of  the  assem- 
bly, which  was  forced  to  acknowledge  the  session  to  be  the 
"special  session"  called.^'*" 

Special  Sessions  of  the  Legislature.  There  is  no  provision 
made  for  special  sessions  of  the  legislative  assembly  in  the  or- 
ganic law  of  the  territory,  but  it  is  there  directed  that  "the 
day  of  the  annual  commencement  of  the  session"  shall  be  pre- 
scribed by  the  legislative  assembly.^**    The  statutes  of  1839  pro- 


i«  Acts  of  Congress,  Aug.  29,  1842,  259,  sec.  2,  5  Stat.  L.  540 ;  Dec.  24, 
1842,  eh.  2  ;  5  Stat.  L.  586,  592  ;  House  Journal,  1842-3,  pp.  6,  17-31,  62-5, 
75-80,  94-6 ;  Council  Journal,  1842-3,  pp.  117-8,  127-8 ;  WUconsin  Enquirer, 
Dec.  29,  1842;  Wisconsin  Democrat,  Dec.  13,  1842,  Feb.  21,  28,  Mar.  21,  28, 
1843 ;   Madison   Express.    Jan.    19,   1843. 

1"  Organic  Law.  sec.  4.  The  amendment  of  1838  enacts  that  "the  day  for 
the  commencempnt  of  the  session  of  the  legislative  assembly  shall  be  pre- 
scribed by  law."  Act  of  Congress,  June  12,  1838,  ch.  96,  sec.  19,  5  Stat.  L.  235. 
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vide  that  the  governor  "may,  as  often  as  in  his  opinion  the  pub- 
lie  interest  requires  it,  appoint  by  proclamation,  special  ses- 
sions to  be  holden  at  such  times  as  he  may  designate.  "^*^  In 
1843  the  governor  declared  that  very  serious  doubts  were  enter- 
tained as  to  whether  the  territorial  law  did  not  conflict  with 
the  act  of  congress,"*'  although  he  had  then  called  a  special  ses- 
sion, and  there  had  been  special  sessions  called  before  in  1838 
and  1840.  By  the  terms  of  the  constitution  in  1848  the  governor 
is  given  ' '  power  to  convene  the  legislature  on  extraordinary  occa- 
sions, and  in  case  of  invasion,  or  danger  from  the  prevalence 
of  contagious  disease  at  the  seat  of  government  .  .  .  [to] 
convene  them  at  some  other  suitable  place  within  the  state,  "^*'^ 
An  amendment  of  1881  requires  that  when  the  legislature  is  con- 
vened in  special  session,  "no  business  shall  be  transacted  except 
such  as  shall  be  necessary  to  accomplish  the  special  purposes  for 
which  it  was  convened.""^  There  have  been  but  few  special 
sessions  called,  even  since  the  regular  sessions  became  biennial 
in  1883. 

Becommcndations  to  the  Legislature.  There  was  no  provision 
for  the  governor's  recommendations  to  the  legislative  assembly 
in  the  organic  law  or  in  the  statutes  of  the  territory,  but  it  was 
the  practice  of  the  governor  to  make  such  recommendations  at 
the  beginning  of  the  session,  as  well  as  to  send  special  messages 
to  the  assembly  from  time  to  time.  The  constitution  provides 
that  the  governor  "shall  communicate  to  the  legislature,  at 
every  session,  the  condition  of  the  state,  and  recommend  such 
matters  to  them  for  their  consideration  as  he  may  deem  expedi- 
ent."^*^ "With  very  few  exceptions,  until  1882,  communications 
at  the  opening  of  the  session  were  made  by  the  governor  in  per- 
son, but  since  that  time  the  reading  of  the  message  by  clerks 
of  the  legislature  has  at  times  been  substituted  for  delivery  by 
the  governor  in  person. 


^*^  statutes,  1839.  p.  1.57,  sec.  2.  See  also  Laws,  1842-3,  p.  8,  sec.  2.  In 
1840  a  bill  m  congress  to  amend  the  organic  law  contained  a  similar  provi- 
sion.    Wisconsin  Enquirer,   Apr.    1,    1840. 

^'^  House  Journal,  1842-3,   pp.   107-8. 

'"  Constitution.  Art.  V,  sec.  4. 

^^Constitution,   Art.    IV,   sec.    11. 

^*^  Constitution .  .\rt.   V.   sec.  4. 
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Approval  and  Veto  of  Bills.  The  organic  law  of  the  territory 
vests  the  legislative  power  "in  the  governor  and  a  legislative 
assembly,"  and  further  directs  that  the  "governor  .... 
shall  approve  of  all  laws  passed  by  the  legislative  assembly  be- 
fore they  shall  take  effect.  "^^°  This  power  of  absolute  veto  was 
qualified  in  1839  by  an  act  of  congress  amending  the  organic 
laws  of  the  territories  of  Wisconsin  and  Iowa:  "Every  bill 
which  shall  have  passed  the  council  and  house  of  representatives 
.  .  .  shall,  before  it  becomes  a  law,  be  presented  to  the  gov- 
ernor of  the  territory ;  if  he  approve  he  shall  sign  it,  but  if  not 
he  shall  return  it,  with  his  objections,  to  that  house  in  which  it 
shall  have  originated,  who  shall  .  .  .  proceed  to  reconsider 
it.  If  after  such  reconsideration,  two-thirds  of  that  house  shall 
agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the  objec- 
tions, to  the  other  house,  by  which  it  shall  likewise  be  consid- 
ered; and  if  approved  by  two-thirds  of  that  house  it  shall  be- 
come a  law.  ...  If  any  bill  shall  not  be  returned  by  the 
governor  within  three  days  (Sundays  excepted)  after  it  shall 
have  been  presented  to  him,  the  same  shall  be  a  law  in  like  man- 
ner as  if  he  had  signed  it,  unless  the  assembly  by  adjournment 
prevent  its  return,  in  which  case  it  shall  not  be  a  law."^°^  This 
amendment  was  the  outcome  of  a  quarrel  between  the  governor 
and  legislative  assembly  of  Iowa  Territory  in  1838.  The  assem- 
bly claimed  that  the  governor's  many  vetoes  were  unAvarranted, 
that  the  provision  "shall  approve"  (the  same  as  in  the  organic 
law  of  Wisconsin  Territory)  was  mandatory,  that  congress  had 
not  intended  to  confer  the  power  of  absolute  veto  upon  the  gov- 
ernor, etc.  The  amendment  followed  the  assembly's  petition 
to  congress  for  an  express  qualification  of  the  governor's 
power.i^-  The  organic  laws  of  both  territories  were  included, 
although  the  question  had  apparently  aroused  little  interest  in 
Wisconsin. ^^^ 

In  the  constitutional  convention  a  proposition  to  require  only 
a  majority  vote  to  pass  a  bill  over  the  governor's  veto  was  not 

150  Organic  Law,   sees.   2,   4. 

i5>4c*  of  Congress.  Mar.   3.   1839,  ch.  90,  sec.   1,  5   Stat.   L.   356. 
^Miner's  Free  Press,  Dec.  18,  1838;  Shambaugh,  Constitutions  of  loica,  pp. 
126-44 ;  Annals  of  Iowa,  Vol.  VIII.,  pp  159-65 ;  Parish,  R.  Lucas,  pp.  183-219. 
"'But  see  Wisconsin  Enquirer,  Mar.  2,  1839. 
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accepted.  The  veto  in  any  form  was  obnoxious  to  some  as  an 
"anti-republican"  institution,  and  it  was  asserted  that  the  two- 
thirds  requirement  meant  practically  an  absolute  veto;  but  the 
provision  was  justified  as  exercised  by  an  authority  elected  by 
and  responsible  to  the  whole  people,  as  a  substantial  restraint 
upon  coordinate  branches  of  the  government.'"'*  The  constitu- 
tion of  1848  only  slightly  changed  the  amended  organic  law  in 
this  respect,  requiring  the  repassage  by  two-thirds  of  "the  mem- 
bers present"  in  each  house  instead  of  two-thirds  of  "each 
house.  "^^^  xV  constitutional  amendment  to  be  submitted  to  the 
people  in  1908  allows  the  governor  more  adequate  time  for  the 
examination  and  consideration  of  bills,  substituting  six  days  for 
the  three  days  previously  allowed.^^^ 

The  provisions  for  amendments  to  the  constitution  would  not 
seem  to  require  the  concurrence  of  the  governor  with  the  legis- 
lature,!^'  and  reference  is  made  to  orders,  resolutions,  etc., 
but  the  practice  has  varied  in  both  cases,  the  governor's  approval 
apparently  being  considered  as  necessary  in  many  more  in- 
stances in  the  earlier  history  of  Wisconsin  than  at  present.^'*^ 

'«  Wisconsin  Argus,  Dec.  28,  1847,  Jan.  4,  1848 ;  Journal  of  Constitutional 
Convention,  1847-8,   pp.   72-4,   87-90. 

"5  Constitution,  Art.  V,   sec.   10. 

^^«Laws,  1907,  ch.  661,  sec.  2.  See  Senate  Journal,  Special  Session,  1905, 
pp.   15-6. 

1"  Conmtution,  Art.  XII,  sees.   1-2. 

•^  It  has  been  contended  that  although  a  de  facto  governor  may  executt 
laws  he  cannot  malce  them  {Weekly  Wisconsin  Patriot,  Jan.  12,  18.56),  but  the 
supreme  court  makes  no  such  distinction,  and  has  declared  a  bill  approved  by 
a  de  facto  governor  to  be  a  valid  law.  State  v.  Williams,  5  Wis.  308  (1856). 
It  is  essential  that  the  governor  approve  "the  same  law  which  the  legislature 
has  passed."  State  v.  Wendler.  94  Wis.  369,  379  (1896).  The  ri,2:ht  to  ap- 
prove bills  after  the  final  adjournment  of  the  legislature  is  "at  least  extremely 
doubtful"  (Assembly  Journal,  1869,  pp.  14-5 ;  Wisconsin  State  Journal,  Apr. 
4-6.  1883),  and  approvals  have  not  been  so  made  for  many  years.  A  temporary 
adjournment  is  now  considered  to  extend  the  period  allowed  the  governor  for 
the  approval  of  bills  {Senate  Journal,  1897,  pp.  1013-4 ;  Assem,my  Journal, 
1897.  p.  1297;  Wisconsin  State  Journal,  Apr.  29,  1897).  although  the  contrary 
has  been  maintained.  Senate  Journal,  1862,  pp.  851-4.  Itj  is  conceded  that 
the  governor  may  not  revise  his  action  on  a  bill  when  once  he  has  deposited 
the  same  with  the  secretary  of  state.  Assemhhj  Journal,  1866,  pp.  ll.'>6-7 ; 
Wisconsin  State  Journal,  Apr.  9,  186fi.  The  surrender  of  bills  recalled  from 
the  governor  by  the  legislature  is  of  "questionable  validity"  {Senate  Journal, 
1897,  pp.  690-7),  but  the  practice  continues.  Rules  of  the  Legislature,  No.  94, 
Blue  Book.   1907.   p.   112. 

In  connection  with  the  governor's  relations  with  legislation  It  may  be  added 
that  he  is  authorized  to  "sot  aside"  certain  days  as  holidays.  E.  g.,  Local 
Acta,  1838-9,  Second  Session,  Resolution,  No.  10 ;  Laws,  1893,  ch.  271 ;  Revised 
Statutes,  1898,  sec.  137b.  [3451 
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Appointment  of  Legislative  Committees.  Various  temporary 
commissions  on  legislation  have  been  appointed  by  the  governor 
from  time  to  time/^*^  and  the  permanent  commission  for  the  uni- 
formity of  legislation  is  appointed  by  him.^''°  He  has  also  always 
appointed  the  regular  committees  of  the  legislature  for  the  vis- 
itation of  the  state  charitable  and  penal  institutions."^ 

IV.  The  Judicial  Functions  of  the  Governor 

Pardons.  The  organic  law  of  the  territory  empowered  the 
governor  to  grant  pardons  for  offenses  against  the  laws  of  the 
territory,  and  reprieves  for  offenses  against  the  laws  of  the 
United  States,"^  and  a  law  of  the  territory  of  1840  expressly 
authorized  him  to  grant  conditional  pardons."^  By  the  terms  of 
the  constitution  he  is  given  power  "to  grant  reprieves,  commu- 
tations and  pardons,  after  conviction,  for  all  offenses  except 
treason  and  cases  of  impeachment,  upon  such  conditions  and 
with  such  restrictions  and  limitations  as  he  may  think  proper, 
subject  to  such  regulations  as  may  be  provided  by  law  rela- 
tive to  the  manner  of  applying  for  pardons. ' '  Upon  a  conviction 
for  treason  the  governor  may  suspend  the  execution  of  the  sen- 
tence until  the  case  can  be  reported  for  the  action  of  the  legisla- 
ture. He  must  report  to  the  legislature  all  cases  of  reprieves, 
commutations,  or  pardon  granted,  and  state  his  reasons  for 
granting  the  same.^®* 

By  way  of  regulations  "relative  to  the  manner  of  applying 
for  pardons"  the  legislature  has  restricted  the  governor's  power 
somewhat  by  directing  that  no  pardon  shall  be  granted   (the 


««^.  g..  Laws,  1856,  ch.  126,  sec.  1;  Laws,  1897,  ch.  371,  sec.  1. 

"•  Laws,  1893,  ch.  83  ;  Laws,  1895,  ch.  239  :  Revised  Statutes.  1898.  sec.  127a. 

101  Laws,  1868,  ch.  165,  sec.  1 ;  Laws,  1874,  ch.  345 ;  Laws,  1881,  ch.  298 ; 
Revised  Statutes,   1898,   sec.   562h. 

'"  Organic  Late,  sec.  2. 

"»  Laws,  1839-40,  No.  44,  sec.  11.  Until  1878  such  conditional  pardon  might 
Issue  only  "upon  the  petition  of  the  person  convicted."  Revised  Statutes, 
1878,   sec.  4859;   Revised  Statutes,   1898,   sec.  4859. 

»"  Constitution,  Art.  V,  sec.  6.  Since  1878  the  governor  has  been  expressly 
authorized,  upon  hearing  of  a  bi-each  of  condition  by  a  convict  pardoned  on 
condition,  to  order  his  arrest  and,  if  satisfied  that  the  condition  has  he«n 
broken,  to  remand  him  to  prison.  Revised  Statutes,  1878,  sec.  4862-S; 
Revised  Statutes,  1898,  sees.  4862-3. 
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provision  including  only  pardons  in  case  of  murder  was  later 
extended  to  include  all  pardons  from  the  state  prison)  unless 
the  warden  of  the  prison  where  the  applicant  is  confined  has 
certified  to  the  governor  that  during  confinement  the  prisoner 
has  conducted  himself  "in  a  peaceful  and  obedient  manner."^®' 
Several  provisions  have  aided  the  governor  in  forming  an  opin- 
ion on  the  merits  of  an  application,  by  requiring  that  the  appli- 
cation be  accompanied  with  the  recommendation  of  the  trial 
judge  or  the  judge  in  office  at  the  time  the  application  is  made 
and  a  statement  of  the  views  of  the  prosecuting  attorney  in  the 
case,  and  with  copies  of  the  court  record,  etc.^®^  A  knowledge 
of  the  application  by  the  public  is  insured  by  the  requirement 
for  its  publication.^*'^  These  regulations  apply  only  to  a  certain 
extent  to  convicts  sentenced  to  the  Milwaukee  house  of  correc- 
tion or  to  the  state  reformatory.^*'^  Eecently,  in  case  of  sen- 
tences to  the  latter,  the  governor  has  been  given  power  to  grant 
pardons,  on  the  recommendation  of  the  superintendent  and  state 
board  of  control,  without  the  proceedings  required  in  applica- 
tions for  pardons  generally. ^"^  Since  1S68  the  governor  has  been 
expressly  authorized  by  statute  to  make  such  additional  regu- 
lations governing  the  application  for  pardons  as  he  deems  best,^'" 
A  law  of  1852  allowed  the  governor  to  make  a  special  order 
in  his  pardon  restoring  to  office  a  convict  (who  according  to 
law  forfeits  his  office  upon  committment  to  the  state  prison), ^'^ 
but  since  1871  a  pardon  may  not  have  this  effect.^^^  Laws 
of  1879  and  1891  authorizing  the  governor  to  restore  civil 
rights  to  discharged  convicts  upon  satisfactory  evidence  that  the 


^^^  Laics,  18.56,  ch.  84,  sec.  .3:  Laws,  1868,  ch.  113,  sec.  7;  Revised  Statutes, 
1898,  sec.  4857.     Cf.  Senate  Journal,  1868,  pp.  197-8. 

^^  Laws,  1856,  ch.  84,  sees.  1-2 ;  Laica,  1868,  ch.  113,  sees.  3^ ;  Rmised 
Statutes,   1878.   sees.   4855-8 ;   Revised  Statutes,   1898,   sees.   4855-8. 

^'^  Laws,  1868,  ch.  113,  see.  2;  Revised  Statuten,  1878,  sec.  4856;  Revised 
Statutes,  1898,   sec.  4856. 

»«»  Revised  Statutes,  1878,  sec.  4864 ;  Revised  Statutes,  1898,  Bee.  4864. 

^^'Laws.  1899,  eh.  28,  sec.  1  (4944k).  Since  1871  the  provisions  in  regard  to 
applications  do  not  apply  to  applications  for  pardons  to  be  granted  within  ten 
days  before  the  expiration  of  the  convicts'  term.  Laws,  1871,  ch.  56 ;  Revised 
Statutes.  1898,  sec.  4861.  No  procedure  Is  prescribed  where  the  convict  hag 
served  the  full  term.     Of.  Report  of  Attorney  General,  1903-4,  pp.  454-5. 

"'>Laws,  1868,  ch.  113,  sec.  8;  Revised  Statutes,  1898,  sec.  4861. 

^'^Laws  1852,  ch.  477,  sec.  24. 

^"^Laws,  1871,  ch.  115,   sec.  27;  Revised  Statutes,  1898,  sec.  4935. 
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convict  had  violated  no  law  of  the  state  for  a  specified  period  sub- 
sequent to  his  discharge/^^  were  considered  to  be  invalid  by  the 
revisers  of  1898,  probably  as  encroachment  upon  the  governor's 
constitutional  power,  and  were  omitted  from  the  Revised  Stat- 
utes of  that  year/^* 

Statutory  provisions,  beginning  in  1860,  for  the  reduction  of 
sentences  of  convicts  upon  the  issue  of  "good  time"  certificates 
by  the  authorities  of  the  state  penal  institutions^^^  have 
to  some  extent  lessened  the  necessity  for  the  exercise  of  the 
pardoning  power,  but  the  governor's  constitutional  position 
makes  the  validity  of  all  of  these  measures  somewhat  doubt- 
ful.^''^  The  supreme  court  intimated,^'"^  although  it  did  not  de- 
cide, that  the  law  of  1889  allowing  courts  to  impose  indetermin- 
ate sentences  in  certain  cases  of  imprisonment  in  the  state 
prison"'^  encroached  upon  the  governor's  power,  and  it  was 
therefore  omitted  from  the  Revised  Statutes  of  1898/'^ 

Under  the  provisions  of  the  law  of  1897  the  state  board  of 
control  had  only  advisory  powers  in  the  granting  of  paroles  to 
convicts  in  the  state  reformatory,^"^^  but  since  1899,  upon  the 


ira  Laws,  1879,  ch.  207 ;  Laics,  1891,  ch.  236. 

^••^  Revised  Statutes,  1898,  sec.  4864  and  note. 

"6  Laws,  1860,  ch.  324,  sec.  1  ;  Laws,  1880,  ch.  238,  sees.  1-4 ;  Revised 
Statutes,  1898,  sec.  4928 ;  Laxcs,  1875,  ch.  174,  sec.  1 ;  Laios,  1897,  ch.  346, 
sees.  7,  11;  Laws,  1899,  ch.  28,  sec.  1  (49441). 

1'"  This  was  asserted  in  regard  to  the  law  of  1876  {Oovernor's  Message, 
1877,  p.  11;  In  re  PikuUk,  81  Wis.  158,  WO  (1892)  ;  Revised  Statutes,  1898, 
sec.  4942  and  note),  and  the  validity  of  the  provision  of  the  present  statutes  has 
been  declared  by  the  supreme  court  "to  say  the  least,  a  question  of  very  grave 
doubt."  Baker  v.  State,  88  Wis.  140,  157  (1894).  But  a  change  of  opinion 
would  seem  to  be  expressed  in  a  later  case.  Tn  re  Linden,  112  Wis.  523,  529 
(1902).  By  statutes  of  1860  (Laws,  1860,  ch.  324,  sec.  3.  Probably  not  in  force 
after  1874.  Laws,  1873,  ch.  193,  sec.  64.)  and  1875  (Laws,  1875,  ch.  174,  sec. 
2.  Probably  not  in  force  after  1878.  Revised  Statutes,  1878,  sec.  4855),  both.  It 
would  seem,  clearly  invading  the  pardoning  power,  certificates  of  good  conduct 
from  the  state  prison  commissioner  and  the  inspector  of  the  Milwaukee  house  of 
correction  respectively,  restored  convicts  to  citizenship  upon  the  expiration  of 
their  terms  of  sentence. 

"«a7M  re  Pikulik,  81  Wis.  188  (1892)  ;  In  re  Schuster,  82  Wis.  610  (1892). 

"''Laws,  18S9,   ch.   390. 

^''^  Revised  Statutes,  1898,  sees.  4733,  4942  and  note.  A  similar  provision 
of  1899  in  reference  to  certain  classes  of  convicts  sentenced  to  the  state 
reformatory  (Laws,  1899,  ch.  28,  sec.  1  (4944d)  was  repealed  to  1907.  Laws, 
1907,  St.  4944d.)  From  the  recent  expression  of  the  supreme  court  in  re 
Linden,  112  Wis.  523,  528  (1902),  it  would  be  inferred  that  such  provisions 
are   not    unconstitutional. 

"0  Laws,  1897,  ch.  346,  sees.  4,  7. 
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recommendation  of  the  superintendent,  the  board  has  been  al- 
lowed to  grant  such  paroles  without  any  authority  whatever 
from  the  governor.^*"  A  bill  of  1905  giving  similar  power  to 
the  board  in  the  case  of  convicts  in  the  state  prison^*^  was  vetoed 
by  the  governor,  partly  because  he  considered  it  to  be  unconsti- 
tutional.^®^ At  the  next  session  of  the  legislature  a  bill  was 
passed  authorizing  paroles  from  the  state  prison  to  be  issued  by 
the  board,  but  the  approval  of  the  governor  is  required,^*^  and 
thus  any  constitutional  difficulty  is  doubtless  avoided.^** 

In  1860  the  governor  was  expressly  authorized  under  certain 
conditions  to  suspend  sentences  of  solitary  confinement  in  the 
state  prison,^*^  but  this  provision  was  omitted  in  the  statute  of 
1873  which  gives  such  power  to  the  directors  (state  board  of 
control ).^®^  Penalties  and  forfeitures  against  railroad  companies 
may  not  be  released,  under  the  statutes,  by  the  governor  alone, 
but  by  a  board  consisting  of  the  governor,  secretary  of  state, 
and  attorney  general.^®^ 

Attempts  made  at  various  times  to  control  the  governor's 
power  by  establishing  a  board  of  pardons  have  not  been  suc- 
cessful.^®^ 


^Lcuws,  1899,  ch.  28,  sec.  1    (4944j). 

«i  Bills,  190.O,  No.   125   S. 

^''Senate  Journal,  1905,   pp.   910-2. 

^*^Laus,  1907,  st.   4960c. 

>»*  Ci.    Wisconsin  State  Journal,   Feb.    1,    Aug.   9,    14,   2.7.    1907. 

^'^  Lairs.   1860.    ch.    :^24.    sec.    2. 

"« Laws,  1873,   ch.   193,   sec.  49 :  Revised  Statutes,  1898.   sec.   4929. 

"''Laws,  1905,  ch.  328.  sec.  5.  In  Board  of  SupertHsors  v.  Sullivan,  51  Wis. 
115  (1881),  it  was  held  that  under  the  statutes  the  county  board  of  super- 
visors has  no  authority  to  compromise  a  fine,  but  the  power  of  the  legislature 
to  grant  such  an  authority  was   not  discussed. 

^^  E.  g.,  Senate  Journal.  1895,  pp.  38-9:  Senate  Journal,  1897,  p.  197. 
The  great  number  of  pardons  issued  has  been  considered  an  abuse  of  power — 
a  "one-man  power  of  irresponsible  and  final  judicial  veto."  Report  of  Cotn- 
missoner  of  State  Prison.  1873.  p.  5;  Wisconsin  State  Journal,  Aug.  2-3,  1883, 
Dec.  12,  1S96,  Jan.  13.  Feb.  16,  Mar.  9,  1897.  It  is  also  pointed  out  that  the 
hearings  of  applications  for  pardons  consume  too  much  of  the  governor's  time 
and  that  he  cannot  give  sufficient  attention  to  each  case.  Wisconsin  State 
Journal,  Nov.  20,  1888:  Assem'bly  Journal.  1897,  p.  58;  Wisconsin  State  Jour- 
nal, Jan.  13,  Feb.  16,  1897.  But  in  1899  the  governor,  in  favor  of  a  board  of 
pardons  before  his  experience  in  office,  had  become  convinced  that  the  creation 
of  a  board  would  tend  to  increase  the  number  of  pardons  by  dividing  the  re- 
Bponsibllity.     Senate  Journal,  1899,  p.  37. 

For  a  criticism  of  the  practice  of  holding  public  hearings  in  pardon  cases, 
see    Wisconsin    State   Journal.    Aug.    30,    1907. 
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Death  Warrants.  The  Statutes  of  1839  provide  that  the 
death  sentence — abolished  in  1853^*^^ — shall  not  be  executed 
without  a  warrant  issued  by  the  governor  commanding  the 
sheriff  to  cause  execution.^^"  In  certain  cases  the  governor  waa 
expressly  authorized  to  delay  the  issue  of  his  warrant  or  to  re- 
spite the  execution.^^^ 

Extradition.  The  first  legislation  in  reference  to  the  govern- 
or's power  of  extradition^''-  was  enacted  in  1840.  By  the  law  of 
that  year,  upon  application  to  the  governor  for  a  requisition  on 
a  state  or  territory  for  a  fugitive  from  justice  it  is  made  the  duty 
of  the  district  attorney  or  other  prosecuting  officer,  when  re- 
quired by  the  governor,  to  investigate  the  matter  and  report  to 
him;^^^  and  a  law  of  1858  requires  the  approval  of  this  prose- 
cuting officer  previous  to  the  issue  of  a  requisition ;  but  in  case  of 
the  refusal  or  inability  of  this  officer  to  act,  or  in  other  cases 
where  proper  proofs  of  the  necessity  of  a  requisition  are  fur- 
nished to  the  governor,  this  approval  may  be  dispensed  with.^"* 

Provision  also  for  the  delivery  to  other  states  or  territories  of 
fugitives  from  justice  was  made  in  1840.  When  a  requisition  for 
such  fugitives  is  made  upon  the  governor,  the  district  attorney 
or  other  prosecuting  officer,  when  required  by  the  governor, 
must  investigate  the  grounds  of  the  demand  and  report  to  the 
governor,  and  the  governor  is  directed,  if  satisfied  that  the  de- 
mand should  be  complied  with,  to  issue  a  warrant  authorizing 
the  agent  making  the  demand  to  take  custody  of  the  fugitive, 
and  to  require  "the  civil  officers  within  this  territory"  (state)  to 


^'Laws,  1853,  ch.  103. 

^»  Statutes,  1839,  p.  378.  sec.  7. 

^0^  Statutes,    1839,    p.   378,    sec.   8. 

»« Constitution  of  the  United  States.  Art.  IV,  sec.  2 ;  Act  of  Congress.  Feb. 
12,  1793,  ch.  7,  1  Btat.  L.  302. 

"'  Laws,  1839-40.   No.   44.   sec.   5  :    Revised  Statutes,   1898.   sec.   4843. 

iM  Laws,  1858,  ch.  118,  sees.  2,  5 ;  Revised  Statutes,  1898,  sees.  4844-5.  The 
agents  appointed  by  the  governor  to  secure  such  fugitives  were  regarded  as 
state  officers  at  first,  as  their  accounts  were  audited  by  the  governor  and  paid 
out  of  the  state  treasury  {Laws,  1839-40,  No.  44,  sec.  5),  but  later  the  ac- 
counts have  been  audited  and  paid  by  the  county  authoritiefs  except  in  the  case 
of  very  grave  ofifenses  (Laws,  1858,  ch.  118,  sec.  1),  and  since  1867,  all  these 
accounts  have  been  so  scfttled.  Lanes,  1867,  ch.  155,  sec.  1 ;  Revised  Statutet, 
1898,  sec.  4843. 
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afford  "all  needful  assistance"  in  the  execution  of  the  war- 
rant."^ 

Rewards  for  Capture  of  Criminals.  Since  1843,  when  any 
person  is  charged  with  a  felony,  or  when  any  heinous  crime  has 
been  committed,  the  governor  has  been  authorized  to  offer  a 
reward,  not  to  exceed  an  amount  prescribed  by  law,  for  the  ap- 
prehension of  the  criminal."" 

V.     The  Control  of  the  Courts  over  the  Governor 

The  constitution  has  not  specified  the  control  to  be  exercised 
by  the  courts  over  the  governor,  and  adjudications  have  not 
finally  settled  the  question  except  in  the  case  of  quo  warranto. 

In  State  v.  FarwelV-^'^  Justice  Howe,  answering  the  govern- 
or's contention  that  the  court  has  no  authority  by  mandamus  to 
enforce  the  performance  by  the  governor  of  any  part  of  his  ex- 
ecutive duties,  uttered  a  dictum  to  the  effect  that  the  same  rem- 
edies are  provided  against  the  governor  as  against  other  of&cers 
of  the  state,  and  that  "in  a  proper  case  the  judicial  power  of  the 
state  may  obtain  jurisdiction  over  the  person  of  its  chief  execu- 
tive officer."  But  the  very  next  year,  in  Attorney  General  v. 
Brown,^^^  the  supreme  court  declared  that  "whatever  power 
or  duty  is  expressly  given  to,  or  imposed  upon  the  executive 
department,  is  altogether  free  from  the  interference  of  the 
other  branches  of  the  government, ' '  and  within  a  few  years  later 
the  court  had  refused  to  attempt  by  mandamus  to  compel  the 
governor  to  sign  patents,  a  duty  expressly  imposed  upon  him 
by  statute,^^^  and  perhaps  had  held  that  the  governor  cannot 
be  compelled  by  mandamus  to  perform  "any  executive  duty. "2°" 


^^^Laws,  1839-40.  No.  44,  sec.  6;  Revised  Statutes,  1898,  sec.  4847.  On  th« 
subject  of  requisitions,  see  further.  Report  of  Attorney  General,  1904,  pp.  32-56. 

"« Laws,  1842-3,  p.  60 ;  Revised  Statutes,  1849,  ch.  9,  sec.  3 ;  Revised  Statutes, 
1898,  sec.  132.  The  Revised  Statutes  of  1878,  sec.  132,  authorize  the  governor 
to  "finally  determine"  to  whom  the  reward  is  to  be  paid.  Revised  Statutes, 
1898,   sec.   132. 

«'3  Pinney,  393,  425  (1852). 

"»1    Wis.    513.    522    (1853). 

^  State  V.  Harvey,  11  Wis.  33,  34,  (1860).  No  objection  has  been  taken  to  the 
court's  jurisdiction  in  cases  of  mandamus  to  compel  the  commissioners  of 
public  lands  to  issue  patents.     E.  g..  State  v.  Timme,  fiO  Wis.  344    (1884). 

*"»  Counsel  In  Attorney  General  v.  Barstow,  4  Wis.  567,  615  (1856). 
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However,  in  1892  the  same  court  declares  in  a  dictum  that 
"even  the  governor,  v^ith  other  state  officers,  having  a  .  .  . 
ministerial  duty  to  perform,  v^^ill  be  enjoined  from  carrying  out 
an  unconstitutional  law."^''^ 

The  contest  between  the  two  claimants  to  the  office  of  governor 
in  1856  for  a  while  assumed  a  very  serious  aspect,  the  de  facto 
governor  contending  that  the  supreme  court  had  no  jurisdiction 
over  him  in  quo  warranto  proceedings,  and  threatening  to  repel 
any  encroachment  upon  his  rights  "with  all  of  the  force  vested 
in  this  department.  "^"2  Against  the  contention  that  the  inde- 
pendence of  the  executive  would  be  destroyed  by  the  court's  tak- 
ing jurisdiction  of  the  contest,  it  was  held  that  an  unlawful  intru- 
sion into,  or  usurpation  of,  the  office  of  governor  may  be  tried 
in  the  supreme  court  by  an  information  in  the  nature  of  a  quo 
warranto,  and  the  intruder  ousted  and  punished. -'^^  Whereupon 
the  de  facto  governor  "  resigned. "'^'^'^ 

In  1882  the  governor  made  a  return  to  a  writ  of  certiorari  is- 
sued by  one  of  the  justices  of  the  supreme  court,  although  at 
the  same  time  he  protested  against  the  court's  assuming  jurisdic- 
tion, declaring  that  the  writ  does  not  issue  to  a  coordinate  branch 
of  the  government;  but  the  question  was  left  undecided.  The 
writer  of  the  opinion  of  the  court,  however,  expressed  "grave 
doubts  whether  this  court  had  jurisdiction  to  send  its  process  to 
the  chief  executive  officer  of  the  state — the  head  of  a  co-ordinate 
department  of  the  state  government.  "^°^ 

VI.     The  Lieutenant  Governor 

There  was  no  lieutenant  governor  of  the  territory,  but  "in 
case  of  the  death,  removal,  resignation,  or  necessary  absence"  of 
the  governor  from  the  territory,  the  secretary  of  the  territory 
acted  in  his  place.-"®  In  the  constitutional  convention  the  pro- 


^  state  V.   Ciinnitipham,  81    Wis.   440,   481    (1892).     But  see   Wisconsin  State 
Journal,  Aug.  30,  1904. 

^<»  Assembly  Journal,  1856,  pp.  552-8,   705-10,   759-66,   779-82. 

^^  Attorney   General   v.    Barstow,   4    Wis.   567    (1856). 

^^  Senate  Journal.  1856.  pp.  793-5. 

^^  State  V.  Rusk,  55  Wis.  465,  479   (1882), 

20fl  Organic  Law,  sec.  3. 
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position  to  create  the  office  of  lieutenant  governor  was  at  first  re- 
jected, and  the  duties  of  the  office  were  made  to  devolve  upon  the 
president  of  the  senate,  but  finally  the  original  proposition  was 
adopted.^*'^  The  constitution  provides  for  the  election  of  the 
lieutenant  governor  at  the  same  time  and  for  the  same  term  and 
in  the  same  manner  as  the  governor.-"^  The  duties  of  the  gov- 
ernor devolve  upon  him  ' '  in  ease  of  the  impeachment  of  the  gov- 
ernor, or  his  removal  from  office,  death,  inability  from  mental 
or  physical  disease,  resignation  or  absence  from  the  state.  "^°* 
The  secretary  of  state  is  next  in  succession.-'^  But  when  the  office 
of  governor  becomes  vacant,  although  the  governor's  duties  then 
devolve  upon  the  lieutenant  governor,  it  is  held  that  he  does 
not  then  become  governor,  but  only  acting  governor,  so  that  he 
retains  the  office  of  lieutenant  governor  and  performs  the  duties 
of  both  offices.^^^  If  nnder  such  circumstances  he  becomes  un- 
able to  act,  the  secretary  of  state  will  perform  the  duties  of  three 
offices,  governor,  lieutenant  governor,  and  secretary  of  state.-^^ 

The  constitution  in  1848  provided  that  the  lieutenant  governor 
should  receive  double  the  per  dtiem  of  a  state  senator  for  every 
day's  attendance  as  president  of  the  senate  and  the  same  mileage 
as  allowed  the  members  of  the  legislature,^^^  but  since  the  amend- 
ment of  1869  he  has  received  an  annual  salary  of  one  thousand 
dollars.^^*  The  statutes  of  1849  provided  that  while  acting  as 
governor  he  should  receive  the  governor's  salary  in  full  compen- 
sation for  his  services, ^^•'''  but  since  1864  he  has  received  five  dol- 
lars a  day  in  addition  to  his  other  compensation  for  such  ser- 
vices.^^^  It  would  seem  that  the  latter  provision  was  also  intended 


^o'  Wisconsin  Argus,  Dec.  28.  1847,  Jan.  4,  1848 :  Journal  of  Constitutional 
Convention,  1847-8,  pp.  76-9,  86. 

-"^  Constitution,  Art.  V,  sees.  1-3  ;  above,  p.   10. 

=0"  Consiittition,  Art.  V,  sec.  7.  "But  when  the  governor  shall,  with  the 
consent  of  the  legislature,  be  out  of  the  srtate  in  time  of  war,  at  the  head  of  the 
military  force  thereof,  he  shall  continue  commander-in-chief  of  the  military 
force   of   the   state."      Il)id. 

""  Constitution,  Art.  V,  sec.  8. 

»i  Repoi-t  of  Attorney  General.  1906,   pp.   420-2.   602-5. 

'^^  Report   of  Attorney   General,  1906,   pp.    706-7. 

'"  Constitution.    Art.    V,    sec.    9. 

»»*  Constitution,  Art.  V.   see.  9. 

^^  Revised  Statutes,   1849.  ch.  9,   sec.  5. 

»« Laws.  1864,  ch.  137  ;  Revised  Statutes,  1898,  sec.  170.  Cf.  Report  of  At- 
torney  General,   1904,   pp.    290-1. 
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as  "full  compensation,"  but  it  is  the  opinion  of  the  attorney 
general  that  when  the  powers  of  the  governor  devolve  upon  the 
lieutenant  governor,  the  power  to  draw  the  governor's  salary  is 
included,  and  this  seems  generally  to  have  been  the  practice  fol- 
lowed.2" 

The  only  official  duty  of  the  lieutenant  governor,  when  not 
performing  the  duties  of  governor,  is  to  act  as  the  president  of 
the  senate.^^^  In  the  trial  of  an  impeachment  he  may  not  be  a 
member  of  the  court.^^* 


'^''Report  of  Attorney  General,  1906,  pp.  602-5.  It  should  be  noted  that  a 
provision  of  the  Revised  Statutes  of  1849  (ch.  9,  sec.  5)  to  the  effect  that  the 
governor's  salary  should  cease  while  the  lieutenant  governor  acted  in  his  place, 
was   omitted  in  an  amendment  of  1864.     Laws,  1864,   ch.  137. 

*»»  Constitution,  Art.  V,  sec.  8. 

*i»  Constitution,  Art.  VII.  sec.  1.  For  a  while  the  lieutenant  governor  was 
a  member  of  the  state  board  of  equalization.     Below,  p.  78. 
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CHAPTER  II 


THE  SECRETARY  OF  STATE 

I.  The  Organization  of  the  Secretary's  Office.  II.  The 
Secretary's  Functions.  1.  General  Secretarial  Duties.  2. 
Control  over  State  Finances.  General  Control. — Audit  of  Pub- 
lic Accounts. — Accounts  with  Receivers  of  State  Moneys. — Audi- 
tor's Books  and  Reports.  3.  Control  other  than  Financial  over 
State  Officers.    4.    Miscellaneous  Functions. 

I.    The  Organization  of  the  Secretary's  Office 

The  office  of  secretary  of  state  is  a  combination  of  two  distinct 
territorial  offices,  that  of  secretary  of  the  territory  and  that  of 
auditor  of  public  accounts.  The  office  of  secretary  was  created 
by  the  organic  law  of  the  territory,^  but  that  of  auditor,  until 
provided  for  by  the  legislative  assembly  in  1839, ^  existed  by  vir- 
tue of  a  law  adopted  from  Michigan.^  In  1848  the  constitution 
made  the  secretary  of  state  ex  officio  auditor,* 

The  secretary  of  the  territory,  like  the  governor,  was  appointed 
by  the  president  and  senate,^  and  the  auditor  was  appointed  by 
the  governor  and  council  f  but  the  secretary  of  state  has  always 
been  elected  by  the  people.^  The  secretary  of  the  territory  and 
the  auditor  held  office  for  four  years^  and  three  years,''  respect- 


*  Organic  Law,  sec.  11. 
'Statutes,  1839,   p.  81. 

« Organic   Law,    sec.    12 ;    Michigan    Laws    Condensed,    1833,    p.    177 ;    House 
Journal,   1837-8.    pp.    192-3. 

*  Constitution,   Art.   VI,   sec.   2. 

*  Organic  Law,  sec.   11. 
•Statutes,  1839,   p.   81,   sec.   1. 
T  Constitution,  Art.  VI,  sec.   1. 
"  Orga/)vic  Law,  sec.  3. 

*  Statutes,  1839,   p.   81,   sec.  1. 
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ively,  while  the  secretary  of  state  is  elected  for  two  years." 
No  bonds  were  required  of  the  secretary  of  the  territory,  but  the 
auditor  was  bonded  for  five  thousand  dollars.^^  The  secretary 
of  state  gives  bonds  for  twenty-five  thousand  dollars,  approved 
by  the  governor.^-  The  auditor's  salary  increased  from  sixty 
to  one  hundred  dollars,^^  while  that  of  the  secretary  of  the  ter- 
ritory was  fixed  at  twelve  hundred  dollars,^*  with  a  considerable 
addition  for  "extra  services"  until  1841.''  When  the  two  offices 
were  combined  the  salarj'  was  made  twelve  hundred  dollars," 
and  this  was  increased  to  five  thousand  dollars  in  1876.^"  But  it 
was  not  until  1859  that  the  secretary  was  required  to  account  for 
fees  received  and  to  pay  into  the  state  treasury  any  amount  above 
two  thousand  dollars  coming  from  this  source.^^  Since  the  in- 
crease in  salary  in  1876  the  secretary  has  been  required  to  pay 
over  all  fees  received.^^ 

The  assistant  secretary  of  state,  first  known  as  deputy  secre- 
tary of  state,  whose  office  was  provided  for  in  1849,  is  appointed 
by  the  secretary,  and,  in  case  of  the  latter 's  disability,  is  author- 
ized by  law  to  perform  all  the  duties  of  secretary  except  as  com- 
missioner of  public  lands  and  as  auditor.-"  His  salary,  at  first 
fixed  by  the  secretary  and  paid  by  the  latter,-'  was  made  one 
thousand  dollars  in  1854,^2  and  has  increased  to  two  thousand 
five  hundred  dollars.^^  A  law  of  1848  expressly  directed  that  no 
compensation  should  be  allowed  the  secretary  for  clerk  hire," 


"  Constitution,  Art.   VI,   sec.    1. 

11  Statutes,  1839,  p.   81,   sec.   2. 

12  Laws.  June.   1848.  p.   115.    sec.   1 ;   Revised  Statutes,  1898,   sec.   138. 

13  Statutes,  1839,  p.  81,  sec.  8 ;  Lwws,  1846,  p.  198,  sec.  1. 
1*  Orgamc  Law,   sec.    11. 

"Laws,  1840-1,  No.  28.  sees.  1-2;  Act  of  Congress,  Aug.  29,  1842,  ch.  259, 
sec.  1,  5  Stat.  L.  540 ;  House  Journal,  1840-1,  appendix,  p.  92. 

i«  Laws,   June.    1848,   p.   115,   sec.   34. 

1- Loirs,  1876.   ch.   341,   sec.  2;  Laws,  1907,   st.   170    (2). 

^^La/uos,  1859,  ch.  189. 

»» Laics,  1876.  ch.  341,  sec.  2;  Revised  Statutes,  1898.  sec.  141  (9).  Gf-  heloio, 
p.  54. 

«>  Revised  Statutes,  1849,  ch.  9,  sec.  12 ;  Laws,  1854,  ch.  65,  sees.  1.  3 ;  Re- 
vised Statutes.  1878.  sec.  139:  Revised  Statutes,  1898,  sec.  139.  See  below, 
p.  46. 

"  Revised  Statutes,  1849.   ch.  9.  sec.   25. 

^Laws,   1854.   ch.   65,  sec.   2. 

^Laws,  1865,  ch.  456,  sec.  1 ;  Laws,  1907,  st.  170  (2). 

^  Laws,   June,    1848,    p.    115.    sec.    34. 

[356] 


BARNETT — CENTRAL    ADMINISTRATION    OF    WISCONSIN  41 

and  there  was  no  permanent  provision  for  such  expenses  until 
1856,  when  the  necessary  appointments  and  the  compensation 
of  clerks  were  left  to  the  secretary's  discretion.-^  But  since  1897 
the  clerkships  and  salaries  have  been  determined  by  statute.^* 

II.     The  Secretary's  Functions 

1.      GENERAL  SECRETARIAL  DUTIES 

The  secretary  has  always  kept  a  record  of  the  official  acts  of 
the  executive  and  legislative  departments,  limited  in  the  latter 
case  to  filing  the  enrolled  laws  and  resolutions  and  preserving 
the  records  of  the  legislature  in  his  office,-^  and  he  is,  generally 
speaking,  the  custodian  of  state  documents.^^  He  affixes  the 
great  seal  ,of  which  he  is  custodian,  to  all  the  governor's  official 
acts  except  his  approval  of  the  laws,  and  countersigns  the  same.^' 

2.   CONTROL  OVER  STATE  FINANCES 

General  Control.  The  authority  of  the  secretary  of  state  is 
most  apparent  in  the  control  which  he  exercises  over  the  finan- 
ces of  the  state,  especially  in  the  audit  of  public  accounts  and  in 
the  administration  of  taxation. ^°     His  general  financial  control 


^Laws^  1856,  ch.  53. 

^'Laws,  1897,  ch.  355;  Laws,  1907,  st.   170    (2). 

^  Organic  Law:,  sec.  3  ;  Constitution,  Art.  VI,  s^c.  2 ;  Laics,  June,  1848,  p. 
115,  sec.  6;  Revised  Statutes,  1849,  ch.  9,  sees.  10  (1.  6),  13;  Revised  Statutes, 
1898,    sees.    141    (1.    6),    108. 

^  E.  g..  Laws,  June.  1848,  p.  115,  sec.  2-3,  6 ;  Revised  Statutes,  1898,  sees.  141 
(3),  142.  It  is  a  question  whether  In  most  cases,  these  documents  are  open  to 
Inspiection  by  the  public,  or  the  secretary  may  limit  the  inspection  to  that 
made  by  the  governor  or  a  committee  of  the  legislature.  Laws,  June,  1848,  p. 
115.  sees.  3-4  ;  Reinsed  Statutes,  1849.  ch.  9,  sec.  10  (3,  5,  6)  ;  Laws.  1874.  ch. 
32,  see.  3;  Revised  Statutes,  1898,  sees.  141  (3,  5-6),  142,  333;  Wisconsin  Daily 
Patriot,  Jan.  12,  14,  1856 ;  Wisconsin  State  Journal,  Sept.  11,  13,  14-6,  18.  1875 ; 
Milwaukee  Sentinel,  July  22,  1904 ;  Wisconsin  State  Journal,  Aug.  8,  15,  190C 

-'Constitution,  Art.  13,  sec.  4:  Revised  Statutes,  1849,  ch.  9,  sec.  10  (2); 
Revised  Statutes,  1898,  siec.  141  (2).  Since  1877  the  secretary  has  had  a 
"lesser  seal"  for  his  own  use.  Laws,  1877,  ch.  210,  sees.  1-3 ;  Revised  Statutes, 
1898,   sec.   98. 

«>The  secretary's  functions  In  the  administration  of  taxation  are  described 
l)elow,  pp.  77-81,  84,  89-93. 
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consists  in  the  superintendence  and  management  of  the  fiscal  con- 
cerns of  the  state,  in  suggesting  plans  for  the  improvement  of  the 
public  revenues,  and  in  directing  the  collection  of  all  dues  to  the 
state.^^ 

Audit  of  Public  Accounts.  While  directing  that  the  auditor 
should  audit  all  claims  in  favor  of  the  territory,  the  statutes 
of  1839  made  no  express  provision  in  regard  to  claims  against 
the  territory,^^  and  hence  any  implied  right  to  audit  the  latter 
class  of  claims  was  for  a  time  at  least  questioned.^^  But  the  law 
of  1848  both  provides  for  the  settlement  of  all  accounts  due  the 
state  by  the  secretary,  and  expressly  requires  him  to  audit 
all  claims  against  the  state  when  provision  for  payment  has  been 
made  by  law.^* 

During  the  territorial  period  and  the  early  years  of  the  state 
general  provisions  of  law  for  such  payments  were  comparatively 
few,  being  limited,  for  the  most  part,  to  appropriations  for  the 
salaries  of  officers,  etc.  Usually  the  legislature  preferred  to  take 
charge  of  the  whole  matter  and  to  create  long  lists  of  special  ap- 
propriations for  the  ordinary  expenses  of  govemment.^^  More 
direct  limitations  of  the  auditor's  authority  have  been  created 
by  legislation  allowing  the  actual  audit  to  be  performed  by  other 
officers,  or  providing  for  the  payment  of  money  from  the  state 
treasury  without  any  warrant  at  all,  or  directing  lump  sums  of 
money  to  be  paid  to  officers  to  be  disbursed  by  them,  or  allow- 
ing officers  to  receive  and  disburse  funds  which  have  not  passed 
through  the  treasury  at  all  and  over  which  the  secretary  has 
hence  had  no  control.    These  five  limitations  and  their  gradual 


*^L(HDS,  June.  1848,  p.  115,  sec.  10  (1,  3,  6,  8)  ;  Revised  Statutes,  1898,  sec. 
144    (1,  6.  9,  12). 

"  Statutes,   1839,   p.    81,   sec.   4. 

8'  House  Journal,  1841-2,  p.  497. 

^Latos,  June,  1848,  p.  115,  sec.  10  (5,  7).  The  Revised  Statutes  of  1878, 
sees.  144  (10),  145.  more  explicitly  provide  that  the  secretary  shall  audit  "all 
accounts  and  claims  against  the  state,  when  payment  thereof  is  provided  to 
be  paid  out  of  the  state  treasury,  and  the  rate  of  compensation  is  fixed  by 
law  or  authorized  to  be  fixed  by  some  officer  or  person,  or  by  the  secretary  of 
state."  Revised  Statutes,  1898,  sees.  144  (8,  10),  145  and  note.  "As  used  In 
our  constitution  it  [the  term  "auditor"]  signifies  an  officer  whose  business  it  Is 
to  examine  and  certify  accounts  and  claims  against  the  state,  and  keep  an  ac- 
count between  the  state  and  its  treasurer."  State  v.  Hastings,  10  Wis.  525, 
530    (1860). 

*»  Governor's  Message,  1857,  p.  11. 
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and  almost  complete  removal  will  be  described  in  the  order  in 
which  they  have  been  mentioned. 

1.  During  the  period  when  the  legislature  w^as  much  given  to 
special  appropriations,  occasionally  individual  cases  would  be 
referred  to  the  auditor  for  settlement  by  the  special  act  of  appro- 
priation,^® but  usually  claims  did  not  come  before  him  at  all  prior 
to  the  action  of  the  legislature.  A  Michigan  law,  in  force  in  Wis- 
consin until  1839,  required  the  auditor,  when  no  provision  for  the 
payment  of  a  claim  had  been  made  by  law,  or  when  the  pro- 
vision was  insufficient,  to  examine  the  claim  and  report  to  the 
legislature.^'^  A  similar  provision  was  enacted  in  1848,^^  but  in 
practice  the  auditor  seems  to  have  been  ignored  by  the  legisla- 
ture,^^ and  the  provision  was  soon  repealed.**'  It  was  revived 
again  in  1860,  the  law  now  providing  that  all  claims  requiring 
legislative  action  be  filed  in  the  office  of  the  secretary  of  state, 
who  is  required  to  examine  the  same  and  to  report  his  findings 
to  the  legislature.*^ 

Next,  the  number  of  ''claims  requiring  legislative  action"  was 
cautiously  and  gradually  reduced  by  the  substitution,  in  place  of 
the  innumerable  special  acts  of  appropriation,  of  general  pro- 
visions for  the  secretary's  audit  of  claims  of  which  "the  rate  of 
compensation  is  fixed  by  law  or  authorized  to  be  fixed  by  some 
officer  or  person,  or  by  the  secretary  of  state.  "^^ 


39  E.  fir.,  Laws,  1853,   ch.  104;  Laics,  1856.  ch.  18. 

'■  Michioan  Laics  Condensed,  183.3,  p.  177,  sec.  1 ;  Organic  Law,  sec.  12 ; 
Statutes,  1839,  p.  404  ;  House  Journal,  1837-8,  pp.  192-8. 

'^  Laics,  June,    1848,  p.   115,  sec.   10    (7). 

^^  Report  of   8ecr-etarp  of  State,   1854,    pp.    13-4. 

*oLaws,  1857,  ch.  61. 

"  Laics,  1860,  ch.  274,  sees.  1-2  :  Revised  Statutes,  1898.  sec.  147.  Thl« 
provision  also  aids  the  secretary  in  making  his  estimates  to  the  legislature. 
Senate  Journal,  1850,  pp.  398-9 ;  l)elow,  pp.  76-7. 

*'A'bove,  p.  42.  This  development  is  best  illustrated  by  the  following  provi- 
sions: Laws,  1836.  No.  42;  Laws,  June,  1848,  p.  177,  sec.  3;  Laws,  1852,  ch. 
504,  sec.  19 ;  Laws,  1857,  ch.  99,  sec.  10 ;  Laws,  1858,  ch.  114,  sec.  20 ;  Laws, 
1866,  ch.  48,  sec.  4 :  Revised  Statutes,  1898.  s«cs.  293,  326.  Of.  Report  of 
Secretary  of  State,  1854,  pp.  13-14  ;  Senate  Journal,  1854,  pp.  287-8  ;  Oovernor'a 
Message,  1857,  11 ;  Wisconsin  State  Journal,  Feb.  14,  1862.  The  natural  result 
of  the  early  method  is  thus  stated  in  the  Report  of  the  Joint  Committee  of 
Investigation  into  the  Affairs  of  the  Several  State  Departments,  1858,  pp.  4-5: 
"A  critical  and  careful  examination  of  the  audited  accounts  on  file  here  demon- 
strates a  stem  necessity  for  some  more  efficient  system  of  settling  miscellane- 
ous accounts  arising   against  the  state.     One  of  the  greatest  drains  upon  the 


[359] 


44  BULLETIN    OF   THE   UNIVERSITY    OF   WISCONSIN 

2.  When  the  amount  of  a  claim  against  the  state  is  definitely 
fixed  by  law  "the  secretary  has  nothing  to  do  but  to  draw  his 
warrant.  "^^^  But  as  for  other  claims  the  secretary  maintained, 
as  early  as  1865,  that  they  "must  be  allowed  upon  evidence  sat- 
isfactory to  him,  and  that  the  legislature  does  not  possess  the 
power  to  say  that  he  shall  allow  a  claim  upon  the  certificate  of 
any  officer,  or  other  evidence  which  is  not  entirely  satisfactory  to 
him.""  However,  in  1891  the  state  superintendent,  in  the  ab- 
sence of  any  law  requiring  him  to  file  vouchers  for  his  expenses 
with  the  secretary,  claimed  the  right  "to  audit  his  own  expense 
account,"'*^  and  the  secretary  aclmowledged  it  to  be  his  duty  to 
draw  warrants  in  favor  of  that  officer  without  requiring  any 
vouchers  for  the  expenditures  made,  thus  rendering  the  issue 
of  his  warrant  a  mere  perfunctory  act.*«  But  the  supreme  court 
would  permit  no  such  curtailment  of  the  auditor's  power,  and  in 
State  V.  Cunningham"  practically  endorsed  the  view  of  the  sec- 
retary of  1865  by  requiring  proper  proofs  of  expenses  to  be  sub- 
mitted to  the  secretary,  and  maintaining  that  it  is  incompetent 
for  the  legislature  to  make  an  officer  the  auditor  exclusively  to 
determine  the  amount  of  his  expenditures.*^ 


treasury  is  through  the  present  imperfect  system  of  adjusting  these  claims. 
.  .  If  done  by  the  legislature  It  is  impossible  to  prevent  designing 
persons  from  taking  advantage  of  two  different  sessions  and  receiving  duplicate 
or  extravagant  appropriations  for  services  and  supplies  .  .  .  It  is  impos- 
sible for  a  legislative  body  to  act  either  directly  or  through  a  committee,  in- 
telligently and  understandmgly,  upon  all  the  claims  presented,  and  it  Is  still 
more  impossible  for  one  legislature  by  appropriation  and  payment  of  a  debt  to 
prevent  a  rejected  overcharge  from  being  presented  to  a  subsequent  legislature, 
which  in  ignorance  of  all  the  facts  in  the  case,  may  establish  the  claim  and 
make  another  appropriation." 

instate  V.  Cunningham,  82  Wis.  39,  52  (1892). 

**  Message  and  Documents,  1865,  pp.   81-2;  Laics,  1860,  ch.  343,  sec.  5. 

*'^  Report  of  State  Superintendent,  1892,  p.   12. 

**  State  V.   Cunningham,   82   Wis.   39    (1892). 

«82  Wi?.  39   (1892). 

«The  numerous  provisions  in  the  statutes  directing  the  auditor  to  issue 
warrants  upon  the  certificates  of  certain  officers  are  not  objectionable  so  long 
as  they  are  construed  merely  as  limitations  on  the  auditor  in  preventing  him 
from  acting  without  the  certificate,  and  are  not  considered  as  furnishing  con- 
clusive evidence  for  his  decision.  But  in  the  construction  of  a  statute  [Laws, 
1903,  ch.  84,  sec.  1  (13)]  requirhig  the  presiding  judge  to  tax  certain  costs 
and  certify  the  same  to  the  secretary  of  state,  "who  shall  thereupon  draw  his 
warrant  upon  the  state  treasurer  for  the  respective  amounts  allowed  in  favor 
of  the  parties  named  as  entitled  thereto."  the  attorney  general  has  held  that 
the  secretary  "has  no  discretion  as  to  the  amount  and  is  required  by  the  ex- 
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This  is  but  a  logical  application  of  the  doctrine  already  estab- 
lished in  State  v.  Hastings.  Although  during  the  period  when 
payments  were  often  authorized  to  be  made  from  the  state  treas- 
ury without  the  secretary's  warrant*^  sometimes  the  audit  of 
some  other  officer,  generally  the  governor,  was  substituted,^"  by 
1858  the  constitutional  position  of  the  auditor  was  sufficiently 
appreciated  to  prevent  any  further  attempts  at  such  direct  en- 
croachments upon  his  power.^^  But  when  that  year  the  auditor's 
power  was  increased  by  the  substitution  of  his  audit  of  certain 
claims  against  the  state  for  the  former  special  legislative  appro- 
priations,'^^ it  was  considered  unwise  to  leave  him  without  some 
administrative  cheek,  in  consideration  of  "the  accumulated  and 
multifarious  duties  and  responsibilities"  then  resting  upon  him 
and  the  carelessness  which  had  characterized  the  conduct  of  his 
office,^^  and  hence  virtually  an  additional  auditor  was  provided 
for  under  the  title  of  comptroller.^*  The  comptroller  was  to  ex- 
amine and  pass  upon  all  claims  audited  by  the  secretary  and  to 
countersign  all  his  warrants  on  the  state  treasurer.  The  require- 
ments were  held  to  be  unconstitutional  by  the  supreme  court  in 
State  V.  Hastings,^-'  as  providing  a  veto  on  the  acts  of  the  secre- 
tary, and  thus  creating  two  auditors  instead  of  one  as  eontem- 


press  provisions  of  the  statute  to  draw  his  warrant  for  the  amount."  Report 
of  Attorney  General,  1906.  pp.  73-4.  See  also  above,  p.  35.  And  there  is  per- 
haps an  attempt  to  encroach  upon  the  auditor's  power  m  a  law  of  1901  (ch.  433, 
sec.  4).  which  provides  that  "the  certificate  of  the  proper  officers  of  the  board 
of  refrents  of  the  normal  schools,  the  regents  of  the  University  of  Wisconsin, 
the  state  board  of  control,  or  the  proper  officers  of  an.v  other  board  or  com- 
mission organized  or  established  b.v  the  state,  shall  in  all  cases  be  evidence  of 
the  correctness  of  any  account  which  may  be  certified  by  them." 

The  terms  "audit"'  and  "warrant"  when  used  to  confer  authority  upon  oflScers 
other  than  the  secretary  of  state  must  be  construed  to  indicate  merely  a  pre- 
liminary approval.  This  was  recognized  by  the  legislature  in  1878,  by  sub- 
stituting in  the  Revised  Statutes  of  that  year  in  most  such  cases  "approve" 
and    "certificate"    for   "audit"    and    "warrant"    respectively. 

*'Beloir,  pp.   46-7. 

o^E.  g..  Laws,  1849,  ch.  161.  sec.  19;  Laws.  1851,  ch.  .306.  sec.  5:  Laws,  1854, 
ch    85. 

"  Cf.   Senate  Journal,  1854,   p.   287. 

^^Lan-s,  1858.  chs.  1,  114.     CJ.  above,  p.  43.  note  42. 

'5  Report  of  the  Joint  Committtee  of  Investigation  into  the  Affanrs  of  the 
Several  Sta'te  Departments,  1858,  pp.  4-5.  8;  Wiaconsvn  State  Journal,  Aug. 
25.   1859. 

"LflHS.    18.58.    ch.   155. 

"=10  VTis.  525  aS60).  See  also  DnUy  yVisrnnsin  Patriot,  Mar.  3,  1859.  The 
oflBce  was  abolished  by  Laws.   1860.   ch.  80,   sec.   2. 
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plated  by  the  constitution.  Moreover,  the  court  went  beyond  the 
particular  law  in  question,  and  declared  that  the  functions  of  the 
auditor  "cannot  in  whole  or  in  part,  be  transferred  to,  or  be 
exercised,  concurrently  or  otherwise,  by  any  other  person  or  of- 
ficer," and  being  a  personal  trust,  cannot  be  delegated  even  to 
the  assistant  secretary,^^  who  since  1854  had  been  authorized 
by  statute  to  act  for  the  secretary  in  this  capacity.®^  But  with 
the  increasing  burden  imposed  upon  the  secretary  it  has  been 
absolutely  impossible  for  him  personally  to  audit  all  claims 
against  the  state,  and  in  practice  most  of  the  actual  auditing  is 
done  by  one  of  the  clerks  in  his  office  in  the  name  of  the  secre- 
tary. However,  until  1907  the  secretary  was  compelled  at  least 
personally  to  sign  all  warrants  issued.  A  law  of  that  year  re- 
lieves him  of  what  in  most  cases  could  be  only  a  perfunctory 
act  by  providing  that  ' '  whenever  for  any  reason  it  shall  be  im- 
practicable for  the  secretary  of  state  to  sign  his  name  person- 
ally to  the  warrants  issued  on  the  state  treasury  he  may  in  his 
discretion  designate  some  one  in  his  department  to  sign  his 
name  to  said  warrants. '  '^^ 

3.  The  practice  for  many  years  of  providing  for  payments 
from  the  treasury  without  the  secretary's  warrant  did  not  fin- 
ally cease  imtil  1866.  The  Statutes  of  1839  direct  that  no  money 
shall  be  paid  by  the  treasurer  except  upon  the  auditor's  war- 
rant.^^     This  provision  was  re-enacted  when  the  secretary  of 


'"» Suggestions  have  been  made  at  various  times  for  an  amendment  of  the  con- 
stitution so  as  to  allow  the  establishment  of  the  separate  oflBce  of  auditor. 
Message  and  Documents,  1865,  p.  81 ;  Assembly  Journal,  1866,  pp.  30-1 ;  Wis- 
consin State  Journal,  Jan.  16,  1873 ;  Report  of  Secretary  of  State,  1877,  pp. 
70-2. 

"Laws,  1854,  ch.  65,  sec.   1.     Contrast  Revised  Statutes,  1849.  ch.  9,  sec.  12. 

'^^  Laivs,  1907,  St.  146.  The  attorney  general  had  rendered  an  opinion  to  the 
effect  that  the  secretary,  then  aflfllcted  with  defective  vision,  might  have  war- 
rants signed  by  another  in  his  presence,  but  only  upon  a  statement  by  the 
secretary,  filed  with  each  batch  of  warrants  so  signed,  that  another  had  signed 
them,  and  that  the  secretary  on  account  of  this  disability  had  been  unable  to 
sign  them  himself.  Wisconsin  State  Journal,  Jan.  j.9.  1907.  The  secretary 
had  pointed  out  that  the  signing  of  warrants  had  become  an  onerous  clerical 
function,  consuming  much  time  which  should  have  been  devoted  to  other  duties 
of  the  oflBce.     IWd. 

^*  Statutes,  1839,   p.   81,  sec.   5. 
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state  became  auditor,^^  but  was  omitted  from  the  Revised 
Statutes  of  1849,  for  what  reason  it  is  not  certain.*'"*  Those  stat- 
utes recognize  two  methods  of  payment  by  the  state  treasurer, 
payment  upon  direct  appropriation,  and  payment  upon  the  au- 
ditor's warrant.  The  treasurer  "shall  pay  no  moneys  out  of 
the  treasury  except  in  pursuance  of  a  law  authorizing  the  pay- 
ment thereof;  but  when  any  claim  or  account  is  authorized  by 
law  to  be  paid  out  of  a  general  or  contingent  appropriation,  the 
same  shall  be  paid  by  the  treasurer  upon  the  certificate  of  the 
secretary  of  state.  "^^  Even  before  the  change  of  1849  pay- 
ments had  at  times  been  ordered  made  without  the  auditor's 
warrant,  thus  leaving  him  without  any  check  whatever  on  the 
treasurer's  disbursements  in  such  cases.®^  But  in  1866  a  pro- 
vision similar  to  that  abolished  in  1849  was  enacted,  requiring 
all  payments  from  the  treasury  to  be  made  upon  the  warrant  of 
the  secretary  of  state.®^ 

4.  When  money  is  paid  by  the  state  treasurer,  even  upon  the 
warrant  of  the  secretary  of  state,  to  an  officer,  to  be  disbursed  by 
the  latter,  the  secretary  has  no  real  control  of  such  state  ex- 
penditures. This  is  best  illustrated  by  the  position  occupied 
until  very  recently  by  the  state  charitable  and  penal  institutions. 
Until  1895,  upon  estimates  made  by  the  proper  authorities  of 
these  institutions  (now  the  state  board  of  control),  the  secretary 


""Laws,  June,  1848,  p.  13,  sec.  3;  p.  115,  sec.  10  (9). 

eoa  The  governor  was  convinced  that  the  secretary's  warrants  were  evidence  of 
state  Indebtedness  and  hence  prohibited  by  the  constitution.  For  this  reason  and 
to  prevent  double  issues  or  forged  warrants,  he  recommends  the  "repeal  of  all 
laws  authorizing  the  issuing  of  warrants  or  other  orders  on  the  state  treasury, 
and  that  provisions  be  made  by  law  requiring  the  treasurer  to  pay  on  approprla- 
tlon  only,  which,  with  proper  vouchers,  is  the  most  effective  check  upon  his  dis- 
bursements." But  this  view  seems  to  have  met  with  little  sympathy.  Senate 
Journal.  1849.  np.  19-20.  141-2 ;  Madison  Express,  Feb.  6,  1849  :  Wisconsin 
Argus,  Feb.  6.  1849  :  Laws,  1849,  ch.  22. 

'^Revised  Statutes,  1849,  ch.  9,  sec.  28  (2). 

•2  Cf.  House  Journal,  1841-2,  p.  495 ;  Council  Journal,  1842-3,  appendix,  p. 
44  :   Report   of  Secretary  of  State,   1865,   pp.   78-81. 

=3  Laws.  1866.  ch.  3  :  Revised  Statutes,  1878.  sec.  146 ;  Revised  Statutes,  18&8, 
sees.  146.  157  (2).  See  also  Laws,  1865,  ch.  285;  Laws,  1869,  ch.  32.  It  should 
also  be  noted  that  the  school  fund  income  and  school  tax  were  apportioned  with- 
out any  action  of  the  auditor  until  1866.  Laws,  .Tune.  1848,  p.  226.  sec.  104  ; 
Revised  Statutes.  1849,  ch.  9.  sec.  53.  But  since  1866  the  su,perintendent  has 
certified  the  apportionment  to  the  secretary  of  state,  and  the  latter  has  drawn 
his  warrants  in  favor  of  the  county.  Laics,  1866,  ch.  4  ;  Revised  Satutes,  1898, 
sec.  555. 
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of  state  drew  warrants  on  the  state  treasurer,  and  the  latter  paid 
out  the  money  on  the  demand  of  the  treasurers  of  the  respective 
institutions.*'*  But  the  secretary  seems  to  have  insisted  that  he  had 
a  constitutional  right  to  audit  all  such  expenditures,*'^  and  this 
right  was  recognized  by  a  law  passed  in  1895.  That  provision 
directs  that  all  bills  of  the  board  of  control  shall  be  certified  to 
and  filed  with  the  secretary  of  state,  who  shall  audit  them,  and 
draw  warrants  on  the  state  treasurer  and  deliver  them  to  the 
secretary  of  the  board,  to  be  distributed  by  him  to  the  claimants.**® 
This  was  the  beginning  of  the  system  of  "central  audit." 

The  university  and  the  normal  schools  were  still  absolutely 
independent  of  the  auditor,  who  did  not  even  draw  a  formal 
warrant  for  the  payments  to  these  institutions.  Until  a  few 
years  ago  the  income  of  the  university  fund  was  either  drawn 
directly  from  the  state  treasury  bj^  the  regents  of  the  university, 
or  placed  wholly  at  their  disposal  by  transfer  to  the  treasurer  of 
the  regents, *'^  thus  leaving  the  auditor,  except  during  the  few 
years  while  he  acted  as  secretary  of  the  board,**^  without  any  rec- 
ord whatever  oflthe  expenditures  of  the  income.*"'  Until  1878  the 
warrants  of  the  board  of  regents  of  the  normal  schools  for  the 
annual  apportionments  from  the  normal  school  fund  to  the  sev- 
eral institutions  imder  their  control  were  coimtersigned  by  the  sec- 
retary of  state,^°  but  legislation  of  that  year^^  made  the  regents 
of  the  normal  schools  also  "a  sort  of  star  chamber  body,"''^  by 
transferring  the  entire  income  to  the  treasurer  of  the  board.''^ 
For  a  few  years  both  boards   were    required   to    file    quarterly 


<^  Laws,  1878,  ch.  338;  Annotated  Statutes,  sec.  172,  note;  Laws,  1881,  ch. 
298,  sees.  13-5. 

« Wisconsin   State  Journal,   Jan.    23,    1895. 

«« Laws,  1895,  ch.  202,  sec.  6 ;  Revised  Statutes,  1898,  sec.  561a. 

^^  Laws,  1854,  ch.  81,  sec.  6;  Private  and  Local  Laws,  1857,  eh.  341;  Laws, 
1866,  ch.  114,  sec.  13  ;  Laws,  1870,  ch.  80,  sec.  2.  Cf.  Senate  Journal,  1856, 
pp.   431-3  ;   Senate  Journal,  1858.   pp.   991-4. 

*^LaAi>s,   1866,   ch.    114,    sec.    10;   Laws,    1869,   ch.    13. 

*>  Report  of  Secretary  of  State,  1870,  p.   10. 

"•oLaws,   1857.   ch.  82,   sec.   12. 

■'^Laws,   1878,    ch.    227. 

"  Wisconsin   State   Journal,    Jan.    23,    1895. 

"  Payments  from  certain  other  funds  of  the  normal  schools  were  actually 
audited  by  the  secretary  of  state  from  1866  to  1879.  Laws,  1866,  ch.  116, 
sec.   3 :  Laics,  1879.   ch.   98. 
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Itemized  statements  of  expenditures  with  the  auditor.'-*  })ut  even 
this  check  was  removed  in  1898/^  Such  was  the  imsatisfactory 
condition  of  affairs  when  the  system  of  "central  audit"  was 
extended  in  1900. 

Such  a  system  had  been  advocated  for  at  least  forty  years  be- 
fore the  legrislation  of  1900.^*'  In  1899  a  commission  was  appointed 
by  authority  of  law  to  adopt  a  uniform  system  for  ' '  keeping  the 
books  and  accounts  of  the  state"  for  "all  the  state  offices  and 
departments  to  which  it  shall  be  applicable."^''  The  plan 
adopted  by  the  commission  conflicted  with  the  statutory  provi- 
sions above  described  in  reference  to  the  imiversitj^  and  the  nor- 
mal schools,  but  the  attorney  general  was  of  the  opinion  that 
the  regulations  made  by  the  commission  should  prevail  over  the 
statutes  on  account  of  the  constitutional  authority  of  the  au- 
ditor.'^*  However,  the  commission's  action  was  ratified  by  law 
the  next  year.'®  The  plan  includes  "every  board,  society,  commis- 
sion, association,  .  .  .  and  every  office,  agent,  or  employe 
thereof  or  of  the  state,  who  by  virtue  of  his  office  receives,  col- 
lects or  disburses  any  money. ' '  All  bills  of  all  of  the  foregoing 
must  be  passed  upon  by  the  auditor  (itemized  vouchers  being  ex- 
pressly required  in  every  case)  before  he  draws  his  warrant.  All 
state  moneys  are  to  be  paid  into  the  .state  treasur\%  and  all  dis- 
bursements to  be  made,  on  the  auditor's  warrant,  directly  to  the 
claimant  by  the  state  treasurer.**' 

5.  But  the  auditor's  control  over  expenditures  is  not  yet  abso- 
lutely complete.  ■  Where  the  fee  system,  now  in  most  instances 


''*L(Ws,   1895,   ch.   296,   sec.   2. 

''^Revised   Statutes,    1898,    sees.    383a,    401,    note. 

'0  Governor's  Message,  1863.  p.  XV :  Report  of  Secretary  of  State,  1865.  pp. 
80-1 ;  Repon  of  Secretary  of  State,  1866,  p.  33  :  Assembly  Journal,  1866.  pp. 
30-1;  Report  of  Secretary  of  State.  1877,  p.  72:  Wisconsin  State  .Journal.  Jan. 
23.  Feb.  7.  1895  ;  Senate  Journal.  1899,  p.  32  :  Wi.seonsin  State  Joum-al,  Apr. 
13.   1900. 

"Lau-s.   1899.    ch.    133. 

'"Wisconsin  State  Journal,  Apr.  13.   1900:  Assembly  Journal,  1901.  pp.  661-2. 

-"  Lairs.   1901.   ch.   433.   sec.   3. 

to  Wisconsin  State  Journal,  Apr.  13,  1900:  Lairs,  1901.  ch.  433:  Laws,  1903. 
ch.  260.  The  system  is  held  to  apply  only  to  state  offices  and  institutions  and 
not  to  the  various  roliintary  associations  receiving  state  moneys.  Report  of 
Attorney   General.   1904.   pp.   302-4.   308-9.   422-6. 
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abolished,  prevails,  and  expenses  of  office  are  paid  directly  from 
these  receipts,  the  auditor  has  no  authority  vrhatever.®^ 

There  are  no  constitutional  or  statutory  provisions  in  reference 
to  the  finality  of  the  auditor's  action,  hut  it  has  been  settled  by 
the  supreme  court  in  8tate  v.  Bastings^"^  that  "v^herever  there 
has  been  an  appropriation  made  and  power  is  given  by  law  to 
the  secretary  to  adjust  and  determine  the  amount  of  the  claims 
to  be  paid,  his  decision  is  final;  and  it  is  not  for  the  [state] 
treasurer  or  any  one  else  to  revise  or  correct  his  action." 

It  is  apparent  that  the  constitutional  position  which  gives  the 
secretary  of  state  such  control  over  the  expenditures  of  other 
officers  itself  prevents  any  similar  control  over  the  expenditures 
of  his  own  office.^^ 

Accounts  with  Receivers  of  State  Moneys.  The  auditor  has 
always  kept  an  account  with  the  treasurer,  all  the  treasurer's 
receipts  being  countersigned  and  recorded  by  him;^^  but  of 
course  when  the  practice  prevailed  of  allowing  payments  to  be 
made  from  the  treasury  without  the  auditor's  warrants,  any 
complete  account  was  impossible.^^  The  auditor  also  examines 
the  accounts  and  funds  of  the  treasury  quarterly,  and  reports 
his  findings  to  the  governor,^^  and  the  state  depositories  are  re- 
quired to  report  to  the  auditor  at  stated  intervals  as  well  as  on 
demand. ^^  Until  recently  there  was  no  provision  for  the  secre- 
tary's countersigning  receipts  for  moneys  collected  by  any  other 


« E.  g.,  Laws,  1870,  ch.   56 ;   Revised  Statutes,  1898,   sec.   1968 ;  Lau3$, 

1903,  ch.  191,  sec.  4.  Gf.  AssemMy  Journal,  1897,  pp.  848-51 ;  Report  of  Com- 
missioner of  Insurance  (Life  and  Casuality),  1904,  pp.  38-41;  Wisconsin  State 
Journal,  June  10,  1905.  For  recommendations  of  further  legislation  for  the 
administrative  control  of  state  expenditures  see  Governor's  Message,  1905,  pp. 
5-8;    1907,    p.    44. 

»10  Wis.  525.  537   (1800). 

*'  For  the  first  year  after  the  organization  of  the  state  the  secretary's  sal- 
ary was  paid  by  the  state  treasurer  on  the  certificate  of  the  governor.  Laws, 
June,  1848,  p.  115.  sec.  34  ;  Revised  Statutes,  1849.  ch.  9,  sec.  25. 

**  Statutes,  1839,  p.  81,  sees.  4-5;  Revised  Statutes,  1898,  sees.  144  (3-4), 
157    (4)  ;  Laws,   1901,   ch.  433. 

«»0/.  House  Journal,  1841-2,  p.  495;  Council  Journal,  1842-3,  appendix,  p. 
44 ;  Report  of  Secretary  of  State,  1865,  pp.  78-81. 

«» Revised  Statutes.  1849,  ch.  9,  sec.  19  (4)  ;  Revised  Statutes,  1878,  sec.  144 
(5)  ;  Revised  Statutes,  1898,  sec.  144  (5). 

"Laws,  1891,  ch.  273,  sec.  7;  Laws,  1907,  st.  160  f.  See  also  Lawt,  June, 
1848,  p.  115,  sec.  11 ;  Revised  Statutes,  1898,  sec.  149. 
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officer  than  the  state  treasurer,  and  hence  the  secretary  had  no 
check  on  such  collections.^^  Under  the  present  system  of  account- 
ing, treasurer's  receipts  are  given  in  all  cases  of  payments  into 
the  treasury,  directly  or  indirectly,  and  are  countersigned  by 
the  secretary  of  state.^^ 

Auditor's  Books  and  Reports.  The  auditor  has  been  required 
to  keep  accounts  of  the  receipts  and  expenditures  of  the  public 
funds  and  to  make  complete  statements  thereof  at  specified 
times  to  the  legislature  or  the  governor.^" 

3.    CONTROL    OTHER    THAN   FINANCIAL   OVER   STATE    OFFICERS 

The  secretary  of  state  has  also  exercised  some  administrative 
control,  other  than  financial,  over  a  few  state  officers.  He  has 
been  authorized  to  approve  the  official  bonds  of  some  officers;"^ 
either  alone  or  with  another  officer,  and  to  approve  or  direct  ad- 
ministrative acts  in  a  few  cases,  and  some  state  officers  have  been 
required  to  make  reports  to  him. 

4.      MISCELLANEOUS   FUNCTIONS 

Finally  the  secretary  has  also  performed  various  miscellaneous 
duties,  of  which  some  will  be  mentioned.  As  has  been  indicated 
above,  after  the  lieutenant  governor,  he  is  next  in  succession  to 


»  Senate  Journal,  1899,  pp.  32-3 ;  Assembly  Journal,  1901,  pp.  1172-3. 

•»  Wisconsin  State  Journ<il,  Apr.   13,   1900 ;  Laws,  1901,   ch.  433. 

^Statutes,  1839,  p.  81,  sec.  4;  Laws,  June,  1848,  ch.  115,  sec.  10  (4)  ;  Laws, 
1883,  ch.  320,  see.  1;  Revised  Statutes,  1898,  sees.  144   (13),  335a. 

The  Fiscal  Agent.  During  the  territorial  period  annual  appropriations  were 
made  by  Congress  to  be  expended  by  the  secretary  of  the  territory  In  defraying 
certain  expenses  of  the  territory.  Organic  Law,  sec.  11.  All  accounts  for  dis- 
bursements were  settled  by  the  United  States  treasury.  Act  of  Congress,  Aug. 
29,  1842,  ch.  259,  sec.  2,  5  Stat.  L.  540.  Of.  Council  Journal,  1842-3,  pp. 
229-31.  After  1841  the  secretary  reported  the  expenditures  to  the  legislative 
assembly.  Laics,  1840-1,  No.  28,  sec.  4.  In  the  earlier  years,  because  congress 
did  not  make  these  appropriations  In  advance,  the  assembly  annually  appointed 
a  fiscal  agent  to  advance  money,  and  he  was  authorized  to  reimburse  himself  by 
drawing  on  the  United  States  treasury.  E.  g..  Laws,  1836,  p.  81 ;  Laws,  1839- 
40,  Resolutions,  Nos.  4,  9.  But  the  legality  of  making  payments  to  the  agent 
was  questioned  In  1840  (House  Journal,  1840-1,  pp.  64,  67-8,  95 ;  appendix,  pp. 
72-95;  Wisconsin  Enquirer,  Sept.  22,  1841),  and  the  office  abolished.  Lawa, 
1840-1,  Resolution,  No.  11. 

w  E.  g.,  Laws,  1861,  ch.  198,  sec.  6 ;  Laws,  1907,  st.  346. 
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the  office  of  the  governor.  He  has  been  an  ex  officio  member 
of  many  state  boards,  and  now  serves  on  several  important 
boards.®^  Under  the  general  incorporation  laws,  corporations 
have  been  chartered  usually  by  the  secretary,  although  more 
recently  those  under  the  control  of  other  officers  are  chartered 
by  them.  The  collection  of  statistics,  with  the  exception  of  the 
census,^^  later  permanently  placed  under  his  supervision,^*  be- 
gan in  the  office  of  the  secretary. ^"^  Since  1878  various  brands 
and  trade-marks  may  be  filed  in  his  office.^^  The  secretary's 
duties  in  connection  with  the  administration  of  taxation  and  elec- 
tions and  publication  of  state  documents  are  considered  else- 
where.^'' Since  the  constitution  requires  the  publication  of  all 
general  laws — the  statutes  add  certain  other  laws — before  they 
go  into  effect,®*  the  secretary's  publication^**  is  in  the  nature  of 
a  promulgation  of  the  laws.^""  The  state  administration  of  edu- 
cation began  vnth  the  requirement  of  reports  from  the  local 
authorities  to  the  secretary,^**^  and  the  department  of  insurance 
had  its  beginning  in  his  office.^"-  In  addition  to  his  financial 
reports,  the  secretary  has  always  made  a  general  report  of  the 
transactions  of  his  office  to  the  governor  or  the  legislature.^"^ 


"'E.  g.,  lelow,  pp.  55-6,  64.  68,  70,  78-80,  96. 

^^E.   g..   Organic   Law,   sec.    4. 

»*  Revised   Statutes,   1878,    sec.    992 ;   Revised   Statutes,   1898,    sec.   992. 

^5  E.  g..  Township  and  County  Oovernment  Act,  1840-1,  ch.  8,  pt.  1.  sec.  8. 

»« Laws,  1878,  ch.  302,  sec.  1 ;  Laics,  1893.  ch.  104,  sec.  1 :  Revised  Statutes, 
sees.  1747a,  1747ci ;  Laws,  1901,  ch.  360,  sec.  1. 

^■' Below,  pp.  77-81,  84,   89-98,  102-5. 

98  Constitution,  Art.  VII,  sec.  21 ;  Laws,  1874,  ch.  243,  sec.  26 :  Revised  Stat- 
utes. 1898,  sec.  329. 

»9  Below,  p.  104. 

100  With  thp  exception  of  corrections  of  manifest  errors  in  spelling  and  gram- 
mar, which  the  secretary  is  expressly  authorized  by  statute  to  make  (Laws, 
1864,  ch.  411,  sec.  2  ;  Revised  Statutes,  1898,  sec.  343)  he  has  no  discretion  In 
the  matter,  hut  must  publish  the  laws  as  they  come  to  him.  State  v.  Wendler, 
94   Wis.    369.    373    (1896). 

101  Township  and  County  Oovernment  Act,  1840-1,  ch.  8,  part  1,  sec.  8 ;  Laws, 
June,   1848,  p.   226,   sec.  98. 

102  Laws,   1850.  ch.   232 :  Laws,  1870,   ch.   56 ;  Laws/,  1878,   ch'.  214. 

^03  Laws,  1840-1,  No.  28,  sec.  4;  Revised  Statutes,  1849,  ch.  9,  sec.  10  (4); 
Revised  Statutes,  1898,  sec.  141    (4). 
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CHAPTER  III 


THE  STATE  TREASURER 

I.  The  Organization  of  the  Treasurer's  Office.  II.  The 
Functions  of  the  Treasurer.  Custody  of  State  Moneys  and 
Securities. — Control  over  Other  State  Officers. — Miscellaneous 
Functions. 

I.  The  Organization  op  the   Treasurer's  Office 

Until  the  legislative  assembly  in  1839  passed  an  act  relative 
to  the  territorial  treasurer,^  this  office  owed  its  existence  to  an 
adopted  law  of  Michigan. - 

Appointed  by  the  governor  and  council  until  1848,  the  treas- 
urer has  since  been  elected  by  the  people,  the  term  of  office  al- 
ways being  two  years.^  The  bond  of  ten  thousand  dollars  re- 
quired of  the  territorial  treasurer  became  one  hundred  thousand 
dollars  for  the  state  treasurer,  in  both  cases  approved  by  the 
governor.*  The  governor  of  the  territory  might  increase  the 
amount  of  the  bond  required  at  any  time  and  to  any  extent,* 
and  an  act  of  1848  provides  that  whenever  the  funds  in  the 
treasury  exceed  three-fourths  of  the  treasurer's  bond,  or  when- 
ever for  any  cause  the  governor  deems  the  security  insufficient, 
he  shall  require  the  treasurer  to  give  an  additional  bond  in  such 
"reasonable  amount"  as  the  governor  may  determine.®       But 


1  statutes,  1839.  p.  80. 

*  Organic    Law,    sec.    12 ;    Michigan    Laics    Condensed,    1833,    p.    174 ;    House 
Journal.   1836.  p.   70. 

^Statutes,  18.S9,  p.  80,  sec.  1;  Constitution,  Art.  VI.  sec.  1. 

*  Statutes,  1839,  p.  80,  sees.  2-3 ;  Laws,  June,  1848,  p.  13,  sec.  2 ;  Laws,  1905, 
ch.  271,  sec.  1. 

<^  Statutes.  18.39.  p.  80.  sec.   2. 
« Laws,  June,  1848,  p.  13,  sec.  4. 
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thirty  years  later  the  provision  of  three-fourths  of  the  amount 
of  the  bond  was  modified  to  the  full  amount,  and  since  that  time 
the  governor  has  been  unable  to  demand  an  amount  above  the 
amount  of  the  funds  in  the  treasury.^ 

The  treasurer's  salary,  only  sixty  doUars  in  1839,^  was  grad- 
ually increased  to  fourteen  hundred  dollars  in  1856,^  and  to  five 
thousand  dollars  twenty  years  later.^°  In  addition  the  treasurer 
retained  all  fees  received  in  his  office  until  1859,  when  he  was 
required  by  law  to  pay  into  the  state  treasury  all  fees  received 
during  each  year  above  the  total  amount  of  two  thousand  dol- 
lars.^^  Since  the  salary  was  so  largely  increased  in  1876  he  has 
been  required  to  pay  all  such  fees  into  the  treasury  and  to  make 
a  report  of  all  fees  received  to  the  secretary  of  state.^^  Still 
another  large  source  of  the  treasurer's  income  was  cut  off  in 
1891.  For  thirty  years  previous  to  that  time^^  it  had  been  the 
custom  of  the  state  treasurers  to  retain  for  their  own  benefit^*  the 
interest  received  on  state  moneys  deposited  in  banks.^^  But 
after  considerable  agitation  in  1891^®  the  matter  was  brought  be- 
fore the  courts,  and  it  was  decided  in  State  v.  McFetridge^''  that 
the  title  to  the  moneys  deposited  with  the  treasurer  vests  in  the 
state  and  that  the  interest  belongs  to  the  state.  A  law  of  1891 
had  already  directed  the  treasurer  to  pay  into  the  treasury  and 
account  for  all  moneys  whatever  received  by  him  by  virtue  of  his 
office." 


^Revised  Statutes,  1878,  sec.   154;   Revised  Statutes,  1898,  sec.    154. 

'Statutes,   1839,   p.   80,    sec.   5. 

•  Laws,  1846,  p.  198,  sec.  2 ;  Latrs,  June,  1848,  p.  13,  sec.  7 :  Laws,  1856, 
ch.  82. 

'^^La/ws,  1876,  ch.  341.  sec.  3;  Laws,  1907,  st.  170  (3). 

^^Laws,  1859,   ch.   189. 

"Laws,   1876,    ch.   341,   sec.   3. 

»*The  practice  apparently  existed,  at  times  at  least,  as  early  as  1855.  Ben' 
ate  Journal,  1855,  p.  267 ;  Assembly  Journal,   1855,  p.   394. 

^*  It  is  said  that  during  at  least  part  of  the  time  the  Interest  thus  received 
was  regularly   paid   into   party  campaign   funds. 

estate  V.  McFetrtdge^  84  Wis.  473  (1893).  For  the  years  1874  and  1875 
the  treasurer  received  between  twenty-four  thousand  and  twenty-five  thousand 
dollars  as  interest  on  deposits  of  state  funds.     Ibid.,  525. 

»•  Governor's  Message,  1891,   pp.   9-12. 

"84  Wis.  473   (1893). 

^»  Laws,  1891,  ch.  273.  sec.  11;  Revised  Statutes,  1898,  sec.  157  (12).  Special 
courtesies  extended  to  the  treasurer  by  the  state  depositories  have  been  charged 
as  another  source  of  profit.     E.  g.,  Wisconsin  State  Journal,  Aug.  25,  1904. 
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The  office  of  assistant  state  treasurer  was  created  in  1854. 
His  bonds  are  determined  in  amount  and  approved  by  the 
treasurer.  He  may  perform  any  of  the  duties  of  the  treasurer 
except  as  commissioner  of  public  lands.^^  Permanent  provision 
for  clerks  in  the  treasurer's  office  was  first  made  in  1851,  when  he 
was  authorized  to  employ  the  necessary  clerks,  but  was  restricted 
to  a  certain  amoimt  of  expenditure  for  the  purpose.^"  This 
provision  was  repealed  a  few  years  later  when  the  office  of  as- 
sistant treasurer  was  established.^^  From  1859  to  1897  the 
treasurer  was  absolutely  unrestricted  as  to  the  number  of 
clerks  appointed  and  the  amount  of  their  compensation,  but 
since  1897  both  clerkships  and  compensation  have  been  deter- 
mined by  statute.^^ 

II.  The  Functions  op  the  Treasurer 

Custody  of  State  Moneys  and  Securities.  The  law  of  1848  ex- 
presses the  chief  function  the  treasurer,  to  "receive  and  have 
charge  of  all  money  paid  into  the  state  treasury  "^^  The  statutes 
direct  that  all  securities  belonging  to  the  state  shall  be  deposited 
with  the  secretary  of  state,  unless  otherwise  provided;-*  but  by 
special  provisions  the  treasurer  has  been  entrusted  with  the 
custody  of  most  of  them. 

After  the  agitation  of  1891  about  the  interest  on  deposits, 
state  depositories  were  provided  for.  These  are  banks  approved 
by  a  board  of  deposits,  consisting  of  the  governor,  secretary  of 


^*Laws.  1854,  ch.  65,  sec.  1;  Revised  Statutes,  1898.  sec.  155.  See  Dailv 
Argus   and  Democrat,  Mar.   11,   1854. 

»La%cs,  1851.    ch.   389;   Laics,   1852.   ch.   256. 

«Loic.s,    1854,    ch.    78,    sec.    3. 

^  Laics,  1859,  ch.  144;  Laws,  1897,  ch.  355;  Revised  Statutes,  1898,  sec. 
156;  Laws,  1907,  st.  170  (2).  The  power  of  bondsmen  In  the  organlzatiou 
of  such  a  department  is  illustrated  by  a  proposition  of  a  treasurer's  bond 
to  be  given  by  a  surety  company  in  consideration  of  an  agreement  with  the 
treasurer  that  the  company  should  direct  the  appointment  of  all  assistants  and 
clerks  in  the  office,  and  that  the  treasurer  should  suffer  the  imposition  of  cer- 
tain other  conditions.     Report  of  Attorney  General,  1906,  pp.  192-3   (1904). 

"Laics,  June.  1848,  p.  13,  sec.  1;  Revised  Statutes,  1898,  sec.  152.  See 
State  V.  McFetridoe,  84  Wis..  473,  512    (1893). 

**Laws,  June,  1848,  p.  115,  sees.  3,  16;  Revised  Statutes,  1849,  ch.  9,  sec 
11 ;  Revised  Statutes,  1898,   sec.   142. 
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state,  state  treasurer,  and  attorney  general.  The  board,  subject 
to  certain  limitations,  determines  the  rate  of  interest  to  be  paid 
on  the  money  deposited  in  such  banks  by  the  state  treasurer. 
The  depositories  make  reports  at  stated  intervals  to  the  secretary 
of  state.-^  The  board  may  require  the  commissioner  of  banking 
to  investigate  and  report  upon  the  condition  of  a  bank  making 
application  to  become  a  depository,  and  to  examine  and  report 
the  condition  of  any  of  the  depositories.^^ 

The  treasurer  pays  out  money  according  to  law,-''  keeps  an 
account  with  the  auditor,  and  files  statements  of  receipts  and 
expenditures  with  him.^^ 

The  Revised  Statutes  of  1878  make  it  the  special  duty  of  the 
state  treasurer  to  cause  action  to  be  brought  against  officers  and 
sureties  for  breach  of  official  bonds  by  neglect  to  pay  over  state 
moneys  received.^^ 

In  addition  to  the  control  over  the  treasurer  exercised  by  the 
auditor,^"  since  1876  the  governor  and  attorney  general  have 
been  directed,  at  least  once  a  quarter  and  at  such  other  times  as 
the  governor  may  elect,  to  make  examination  and  to  ascertain 
whether  all  funds  shown  by  the  books  of  the  auditor  and  the 
treasurer  to  belong  to  the  state  are  in  the  vaults  of  the  treasury 
or  in  the  depositories,  and  in  case  of  a  deficiency,  to  require  the 
treasurer  immediately  to  make  it  good.^^ 

Control  over  Other  State  Officers.  In  a  few  instances  other 
officers  of  the  state  administration  have  been  subject  to  control 
by  the  treasurer,  through  his  appointment,^^  or  direction,^'  or 
approval  of  action.^'' 


^  Laws,  1891.  ch.  273,  sees.  1-7;  Revised  Statutes,  189S,  sec.  IGOc ;  Laws, 
1903.  ch.  233  :   Laics,  1907,  st.   160  f. 

"« Revised  Statutes,   1898.   sec.   160b;  Laics,  1903,  ch.   233. 

^''Statutes,  1839.  p.  80.  sec.  4;  ReiMsed  Statutes,  1898,  sec.  157  (2).  See 
State  V.  McFetridge,  84  Wis.  473,  511    (1893).     Cf.  above,  pp.  42-50. 

^'Laws,  .Tune,  1848,  p.  13.  sec.  3;  Laws,  1876,  ch.  341,  sec.  4;  Revised  Stat- 
utes,   1898.    sec.    157    (1,    10). 

^Annotated  Statutes,  sec.  984  and  note:  Revised  Statutes.  1898.  sec.  984. 
Cf.  State  V.  Pederson,  114  N.  W.   (Wis.)    828    (1908). 

30  Ahove,  pp.  41-50. 

^  Laws,  1876.  ch.  340.  sec.  5  ;  Laws,  1891,  ch.  273,  sec.  12  :  Revised  Statutes, 
1898,   sec.    159. 

«^Laws,  1895,  ch.  291,  sec.  1;  Laws,  1903,  ch.  234  (ch.  1),  sec.  2. 

3'S.  g..  Laics,  1901.   eh.   466.   sec.   1. 

«*£?.  g..  Revised  Statutes,  1878.   see.   131;  Laws,  1907,  st.  131. 
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Miscellaneous  Functions.  The  treasurer  has  been  an  ex  of 
ficio  member  of  many  important  state  boards/'^  but  in  addition 
to  this,  his  miscellaneous  duties  of  importance  have  been  very 
few.  He  was  formerly  state  sealer  of  weights  and  measures/" 
and  from  1870  to  1903  performed  the  duties  of  bank  comp- 
troller.^^ His  duties  in  connection  with  the  administration  of 
taxation  are  described  elsewhere.''^  Reports  of  receipts  and  ex- 
penditures, etc.,  have  always  been  required  of  the  treasurer  to 
the  legislature  or  the  governor.^* 


^^  E.  g.,  below,  pp.  68,  70,  78-9,  96,  102-3. 

^^8tatute<s,    1839.    p.    175.    sees.    15-16.    18;   Laws,   1885.   ci.    181. 
^  Laws,  1868.  ch.  28.  sees.  2-3;  Laws,  1903,  ch.  234. 
'^  Below,  pp.  81,  84-91. 

'» Statutes,  1839,  p.  80,  sec.  4  ;  Laics,  June,  1848,  p.  13,  sec.  3 ;  Revised  Stat- 
utes, 1898,  sec.   157    (7-8). 
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CHAPTER  IV 


THE  ATTORNEY  GENERAL 

I.  The  Organization  op  the  Attorney  General's  Office.  II. 
The  Functions  of  the  Attorney  General.  Prosecution  and 
Defense  of  Suits  for  the  State. — Assistance  to  the  Legislature 
and  to  Executive  Officers. — Miscellaneous  Functions. 

I.  The  Organization  of  the  Attorney  General's  Office 

The  legislative  assembly  made  no  provision  for  this  office  until 
1839,  but  it  had  previously  existed  under  a  law  adopted  from 
Michigan.^ 

The  attorney  general  held  his  appointment  from  the  governor 
and  council  until  1848,  but  has  since  been  elected  by  the  people, 
serving  three  years  during  the  territorial  period  and  two  years 
under  the  constitution.^  Since  1848  he  has  been  required  to 
give  a  bond  for  ten  thousand  dollars,  approved  by  the  governor. 
The  legislature  in  1848  expressly  reserved  the  right  to  increase 
the  amount  of  the  bond  at  any  time,  and  the  next  year  gave  that 
power  also  to  the  governor.^  At  first  the  salary  was  fixed  by 
law  at  two  hundred  and  fifty  dollars,*  but  from  1843  to  1846  it 
was  such  amount  as  the  legislative  assembly  might  "think 
proper"  (one  of  the  very  few  instances  of  such  legislative  con- 
trol).' From  1846  to  1876  the  salary  gradually  increased  from 
two  hundred  and  fifty  to  three  thousand  dollars,  and  in  1907  be- 


1  Organic   Law,   sec.    12 ;    Michigan   Laws    Condensed,   1833,    p.    225,    sec.    1 ; 
House  Journal,  1837-8,  pp.   192-3. 

*  Statutes,   183&,   p.   94,   sec.   1 ;    Constitution,   Art.  VI,    sec.   1. 

^Laws,  June.   1848,  p.   10,  sees.  6-7;  Revised  Statutes,  1849,  eh.  9,   sec.  421; 
Revised  Statutes,  1898,  sec.  161. 

*  Statutes,  1839,    p.   94,    sec.    1. 
oLaws,  1842-3,   p.   28,  sec.   2, 
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came  five  thousand  dollars."  After  1859  the  attorney  general  was 
required  to  pay  into  the  state  treasury  all  fees  received  above  two 
thousand  dollars  a  year/  and  this  provision  was  extended,  when 
the  salary  was  increased  in  1876,  to  include  all  fees  whatever, 
with  a  requirement  of  a  report  of  all  receipts  to  the  secretary 
of  state.® 

In  1857  the  attorney  general  was  authorized  to  appoint  an 
"assistant"  in  his  office,^  but  the  latter  does  not  seem  to  have 
been  regarded  as  an  assistant  attorney  general,"  a  title  not 
adopted  imtil  1878."  Two  other  assistant  attorneys  general 
have  since  been  added  to  the  department,!^  and  in  1907  the  of- 
fice of  deputy  attorney  general  was  created.  All  of  these  subor- 
dinates have  been  appointed  by  the  attorney  general.  In  the 
absence  or  disability  of  the  attorney  general  any  of  his  duties 
may  be  performed  by  the  deputy.  The  latter 's  bond  is  approved, 
not  by  the  attorney  general,  but  by  the  govemor.^^  The  salaries 
of  the  assistants  and  deputy,  determined  by  law,  now  range 
from  two  thousand  to  thirty-six  hundred  dollars."  In  addition 
to  these  officers,  the  attorney  general  has  the  occasional  assistance 
of  special  counsel.  For  a  few  years  following  1846  such  em- 
ployment of  additional  counsel  was  forbidden  by  law,!^  but 
since  1849  such  employment  has  been  authorized  to  be  made  by 
the  governor  alone,  the  governor  with  the  approval  of  the  secre- 
tary of  state  and  state  treasurer,  and  last,  by  the  governor  and 
attorney  general,  or  when  the  attorney  general  has  an  interest 
in  the  suit,  by  the  governor  alone.^" 


»Laws,  1846,  p.  200;  Laws,  June,  1848.  p.  10,  sec.  8:  Laws,  1861,  ch.  194, 
sees.  1-2  ;  Laws,  1876,  ch.  341,  sec.  1  ;  Laws,  1907,  st.  170a. 

■'Laws,   1859,   ch.    189. 

'Laws,  1876,  ch.  .^41,  sees.   1.  4:  Revised  Statutes.  1898,  sec.  163    (9K 

'Laws,  1857,  ch.  101. 

^Assembly  Journal,  1864,  p.  797. 

^'^  Revised  Statutes.  1878,  sec.  162. 

''Laws,  1897.   ch.  355;  Laws.  1907,  st.  162. 

'*Laws,   1907.   st.   162. 

^*Laws,  1907,  st.  170a. 

^Laios,   1846.   p.    193,   se<!.   3. 

"  Revised  Statutes,  1849.  ch.  9.  sec.  2 ;  Revised  Statutes,  1878,  sec.  131 ; 
Laws,  1907.  st.  131.  Such  a  provision  will  always  be  necessary  on  account 
of  Important  cases  which  require  the  services  of  the  ahlest  lawyers.  Of.  Senate 
Journal,  1905.  pp.   1661-2 ;  Wisconsin  State  Journal,  Apr.  18,  20,  1908. 
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There  was  no  permanent  provision  for  clerkships  in  the  at- 
torney general's  office  until  1897,  but  since  then  he  has  been  al- 
lowed a  limited  number  of  clerks  whose  compensation  is  fixed  by- 
law." 

II.  The  Functions  op  the  Attorney  General 

Prosecution  and  Defense  of  Suits  for  the  State.  The  attorney- 
general  of  the  territory  was  required  to  prosecute  and  defend 
respectively  all  suits  for  and  against  the  territory.^*  The  at- 
torney general  of  the  state  appears  for  the  state  in  the  supreme 
court  in  all  cases  in  which  the  state  is  interested/®  and  when  re- 
quested by  the  governor  or  by  either  house  of  the  legislature, 
must  appear  in  any  court  or  before  any  officer  in  any  case  in 
which  the  state  may  be  interested.^^  In  very  numerous  speci- 
fied instances  of  breach  of  law  he  is  also  required  by  statute  to 
prosecute  actions  in  the  various  courts  and  in  some  other  in- 
stances to  prosecute  actions  upon  the  request  of  other  state  of- 
ficers.-^ So  in  the  review  of  the  assessment  of  certain  public  serv- 
ice corporations  by  the  tax  commission,  the  attorney  general 
must  be  present  and  represent  the  interests  of  the  state.^^ 

The  attorney  general's  position  in  certain  quo  warranto  pro- 
ceedings deserves  special  mention.  The  Revised  Statutes  of 
1849  provide  that  an  information  in  the  nature  of  a  quo  war- 
ranto may  be  filed  by  the  attorney  general  against  individuals, 
upon  his  own  relation  or  upon  the  relation  of  a  private  party  in 
certain  cases,  including,  "whenever  any  public  officer  .  .  . 
shall  have  done  or  suffered  any  act,  which  by  the  provisions  of 
law  shall  work  a  forfeiture  of  his  office.  "-^     While  yet  there 


"Lawn,   1897.   ch.    355:   Laivs.   1907,   sts.    162,    170a. 

18  Statutes.  1839.   p.   94,   sec.    1. 

» Laws,  June,  1848,  p.  10,  sec.  1 ;  Latvs,  1861,  ch.  194,  sec.  4  ;  Revised  Stat- 
utes, 1898.  sec.   163    (1). 

^Laws.  June,  1848,  pu  10,  sec.  2:  Revised  Statutes,  1849.  ch.  9.  sec.  36; 
Revised  Statutes.  1898.   sec.   163    (1). 

«£.  ff..  Revised  Statutes,  1849.  ch.  9,  see.  37;  Revised  Statutes,  1898,  sec. 
163  (2)  :  Annotated  Statutes,  sec.  984  and  note ;  Revised  Statutes,  1898,  sec. 
984.     See  also  ielmc.  pp.  82-3,  92. 

^Lau-s,  1903.  ch.  315.  pec.  10;  Laii^s.  1905.  ch.  493,  sees.  11,  20;  ch.  494, 
sees.   11.   20. 

M  Revised  Statutes,  1849,  ch.  126,  see.  1 ;  Revised  Statutes,  1898,  sec.  3466. 
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was  no  statute  on  the  subject  the  supreme  court,  in  United 
States  V.  I'-ckwood,^*  had  intimated,  though  not  decided,  in 
maintaining  the  necessity  of  the  attorney  general's  identification 
with  the  relation,  that  he  could  not  withhold  his  name  or  sanc- 
tion when  requested  in  such  cases.  But  in  1855  the  attorney 
general  refused  to  file  an  information  upon  the  demand  of  the 
former  occupant  of  the  office  of  state  geologist,  who  claimed 
that  he  had  been  illegally  removed  from  office  by  the  governor. 
This  was  the  cause^^  of  the  enactment  of  a  law  in  1855,  which 
removes  the  possibility  of  grave  abuse  of  the  attorney  general's 
power,  by  providing  that  a  claimant  to  office  may  file  an  infor- 
mation on  his  own  relation,  with  or  without  the  consent  of  the 
attorney  general,  and  may  prosecute  the  case  to  final  judgment 
sliould  the  latter  refuse  to  act."®  The  attorney  general's  au- 
thority in  this  matter  was  further  restricted  the  next  year  by 
a  decision  of  the  supreme  court  in  Attorney  General  v.  Bar- 
stow,^'^  to  the  effect  that  the  attorney  general  will  not  be  allowed 
to  withdraw,  after  having  filed  an  information,  without  the  eon- 
sent  of  the  private  relator. 

Assistance  to  the  Legislature  and  to  Executive  Officers.  The 
attorney  general  has  always  been  required  to  give  his  opinion 
on  questions  of  law  submitted  by  the  governor  or  by  the  legis- 
lature,-^ and  the  right  to  submit  such  questions  for  his  opinion 
has  been  extended  to  each  house  of  the  legislature,  to  the  heads 
of  all  the  state  departments,  and  to  several  of  the  state  boards.^^ 
By  an  act  of  1876  the  attorney  general  or  an  assistant  is  re- 
quired to  attend  meetings  of  any  committee  of  the  legislature 
considering  bills  "whose  object  is  to  secure  the  pajrment  of 
money  by  the  state,"  and  to  give  counsel  as  to  the  liability  of 
the  state  for  the  amounts  in  question.^"  The  attorney  general 
of  the  territory  had  no  relations  with  the  district  attorneys,  but 
since  the  organization  of  the  state  the  attorney  general  has  been 


2*1  Pinney,  359,  363  (1843). 
^  Wisconsin  State  Journal,  Feb.  21,   1855. 
2«  Laics,  1855,  ch,  23 ;  Revised  Statutes,  1898,  sec.  3466. 
2M  Wis.  567,  582    (1856). 

'^  Statutes,  1839,  p.  94,  sec.  1:  Revised  Statutes,  1898,  sec.  163   (4). 
» Revised  Statutes,  1849,   ch.   9,   sec.   38  ;  Laws,  1897,   ch.   100 ;   Revi 
utes,  1898,  sec.  163   (4). 

^Laios,  1876,  ch.  140:  Revised  Statutes,  1898,  sec.  107. 
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required  to  advise  the  district  attorneys  in  all  matters  pertaining 
to  their  duties  when  requested  by  them.^^  He  prepares  proper 
drafts  for  contracts,  etc.,  for  some  of  the  state  officers.^^  When- 
ever required  by  the  governor,  he  investigates  the  affairs  of  any 
corporation  doing  business  in  the  state,  for  which  he  has  large 
powers,  and  reports  to  the  governor.^^  Upon  the  request  of  the 
railroad  commission  or  of  the  governor,  he  attends  hearings  con- 
ducted by  the  commission  and  aids  in  the  examination  of  wit- 
nesses, etc.^* 

A  provision  of  1848,  repealed  the  next  year,  made  it 
the  duty  of  the  attorney  general,  when  required  by  either  branch 
of  the  legislature,  to  attend  the  session  and  "give  his  aid  and 
advice  in  the  arrangement  and  preparation  of  legislative  docu- 
ments and  business,  "^^  a  function  of  the  state  administration  re- 
cently revived  in  the  assistance  given  the  members  of  the  legisla- 
ture by  the  legislative  reference  department  of  the  free  library 
commission.^* 

Miscellaneous  Functions.  Among  the  few  important  mis- 
cellaneous functions  of  the  attorney  general  should  be  mentioned 
his  approval  of  the  administrative  acts  of  some  officers"  and  Ms 
connection  with  various  important  state  boards.^®  Until  1901, 
with  the  exception  of  one  year  after  the  state  was  organized," 
the  attorney  general  was  not  required  to  report  to  the  legisla- 
ture or  to  the  governor,  although  he  had  been  required  to  keep 
a  register  of  the  actions,  etc.,  prosecuted  or  defended  for  the 
state.*"  Since  1901  he  has  reported  to  the  governor  on  all  mat- 
ters pertaining  to  his  office,  including  the  substance  of  legal  opin- 
ions rendered  by  him  on  questions  of  public  importance.*^ 

'^Laws,  June,  1848,  p.  10,  sec.  3;  Revised  Statutes,  1898,  sec.  163  (3). 

'^Revised  Statutes,  1849,  ch.  9,  sec.  89;  Revised  Statutes,  1898,  sec.  163   (6). 

» Revised  Statutes,  1849,  ch.  54,  sec.  221;  Revised  Statutes,  1898,  sec.  1766. 

»*Laws,  1903,  ch.  431,  sec.  1   (1796c). 

"  Laws,  June,  1838,  p.  10,  sec.  4  ;  Revised  Statutes,  1849,  sec.  9. 

"Below,  p.  65. 

"E.  g..  Laws,  1880,  ch.  289,  sec.  3;  Revised  Statutes,  1898,  sec.  563;  Lawa, 
1903,  ch.  44.  sec.  21. 

*»E.  g.,  above,  p.  56;  helow,  pp.  64,  70,  78-9,  102. 

*>  Laws,  June,  1848,  p.  10,  sec.  3 ;  Revised  Statutes,  1849,  ch.  9. 

»  Revised  Statutes,  1849,  ch.  9,  sec.  41;  Revised  Statutes,  1898,  sec.  16S   (7). 

*^Law8,  1901,  ch.   94,   see.  1.      See  Report  of  Attorney  General,  1855,  p.  8; 
Attemmy  Journal,  1901,  p.  53.     The  provision  for  the  compUatlon  of  the  optoloM 
of  the  attorneys  general  from  the  organization  of  the  government  to  the  preaent 
has  not  been  carried  out.     Laws,  1901,  ch.  161,  sec.  1. 
[378] 


BAKNETT — CENTRAL    ADMINISTRATION    OF    WISCONSIN  63 


CHAPTER  V 

THE  ADMINISTRATION  OF  THE  STATE  LAW  LIBRARY 

AND  OF  THE  LEGISLATIVE  REFERENCE 

LIBRARY 

I.     The  State  Law  Library.     II.  The  Legislative  Refer- 
ence Library. 

I.     The  State  Law  Library 

The  state  law  library  is  intended  primarily  for  the  use  of  the 
supreme  court,  the  state  administration,  and  the  legislature. 

An  adopted  statute  of  Michigan  providing  for  the  appoint- 
ment of  librarian  was  the  only  authority  for  the  appointment 
of  such  an  officer  for  the  territory  of  Wisconsin  previous  to 
1839,  and  during  part  of  this  period  no  appointment  seems  to 
have  been  made.^  An  act  of  the  legislative  assembly  of  1839 
established  the  office  of  librarian,  but  his  duties  at  that  time 
included  some  of  those  later  imposed  upon  the  superintendent 
of  public  property.^  In  1843  the  office  was  abolished  and  the 
duties  transferred  to  the  newly  created  office  of  superintendent 
of  public  property,^  but  this  was  in  reality  only  a  change  in 
the  name  of  the  office,  made  solely  for  the  purpose  of  ousting 
the  then  incumbent.*  A  similar  motive  seems  to  have  been  the 
chief  cause  of  the  act  of  1849,  which  abolished  the  separate  office 
of  superintendent,  and  made  the  governor  ex  officio  superin- 
tendent, with  the  assistance  of  a  librarian.'  Finally  in  1851, 
the  separate  office  of  librarian  was  again  established.®  But  since 


» Organic  Law,  sec.  12 ;  MichigdM  Laws  Condensed,  1833,  p.  544 ;  ^oute 
Journal,  1836,  p.  55 ;  Council  Journal,  1837-8,  pp.  18,  232-3 ;  House  Jownml, 
1837-8,  p.  192 ;  House  Journal,  June,  1838,  p.  99 ;  Oounoil  Journal,  Nov.,  1838, 
p.  23  :  House  Journal,  Nov.,   1838.  p.  24. 

*  Statutes,  1839,  p.   82,   sees.  1-2,   12-3. 
'LoMs,   1842-3,   p.   14,  sec.  4. 

*  Wisconsin  Enquirer,  Apr.  13,  1843.  See  the  governor's  objections  to  th« 
bill  In  Council  Journal,  1842-3,  pp.   154-5. 

*  Lanes,  1849,  ch.  2,  sees.  4,  6;  Wisconsin  Empress,  Jan.  80,  1849. 
•Laws,  1851,  ch.  352. 
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that  time  the  chief  control  of  the  library  has  not  been  with  the 
librarian,  but  with  the  ,  board  of  trustees  of  the  state  library, 
consisting,  until  1876,  of  the  governor,  secretary  of  state,  and 
state  superintendent,  and  since  1876,  of  the  justices  of  the  su- 
preme court  and  the  attorney  general^ 

The  librarian  has  been  appointed  by  the  governor  and  the 
council  or  by  the  governor  alone,  for  a  period  of  two  years,  and 
finally  by  the  trustees  during  the  pleasure  of  the  trustees.*  The 
salary  has  been  prescribed  by  law,  by  the  governor,  or  by  the 
trustees  as  at  present,  and  has  varied  from  three  hundred  dol- 
lars in  1839  to  two  thousand  dollars  at  present.^  The  librarian's 
bond,  at  first  for  one  thousand  dollars,  later  determined  by  the 
governor,  and  now  ten  thousand  dollars,  was  formerly  approved 
by  the  governor  but  now  by  the  trustees.^"  From  1839  to  1907, 
the  librarian  might  appoint  an  assistant,  although  for  part  of  the 
period  only  with  the  consent  of  the  governor,  and  for  most  of  the 
period  only  at  his  own  expense;"  but  since  1907  the  appoint- 
ments of  assistants  and  clerks  has  been  left  entirely  to  the  dis- 
cretion of  the  trustees,  who  also  determine  their  compensation. 
However,  the  total  amount  for  such  expenditure,  with  the  libra- 
rian's salary,  may  not  exceed  four  thousand  and  three  hundred 
dollars  a  year.^-  The  trustees  (formerly  the  governor)  also  em- 
ploy the  janitors  and  determine  their  compensation.^^ 

The  librarian  has  had  very  little  discretion  in  the  performance 
of  his  duties,  for  the  library  has  been  much  regulated  by  statute 
and  by  the  governor  or  the  trustees.^*     Permanent  provisions 


T  Laws,  1851.  ch.  .S52.  sec.  1  ;  Latvv.  1876.  ch.  116 ;  Remsed  Statutes,  1898. 
sec.    367. 

« Statutes,  18.39,  p.  82,  sec.  1  :  Laics,  1849,  ch.  2,  sec.  2  ;  Revised  Statutes, 
1878,    sec.   3e?8;   Laws.    1907.    st.    368. 

« Statutes.  1839,  p.  82.  s'ec.  3:  Laics.  1849.  ch.  2:  Laws,  1851,  ch.  352,  sec. 
6;  Laws,  1854,  ch.  68;  Revised  Statutes,  1858,  ch.  10,  sec.  10;  Laws,  1874,  ch. 
282;   Laws,  1885,   ch.   170;  Laws,  1907.   st.   368. 

^"Statutes,  1839,  p.  82,  sec.  1;  Laws.  1849,  ch.  2,  sec.  3;  Laics,  1851,  ch. 
352,   sec.  5  ;  Revised  Statutes,  1878,  sec.  368  ;   Laws,  1907,  st.   368. 

^^  Statutes,  1839,   p.  82,  sec.  10;  Laws,  1851,   ch.  352,   sees.  5-6. 

"Laws,  1907.   st.   368. 

^'LOACS,  1885.  ch.  132;  Revised  Statutes.  1898,  sec,  2400;  Loaos,  1907,  st. 
2400. 

^*  Statutes,  1839,  p.  82.  sees.   2,  4-9;  Laws,  1849,  ch.  2,  sec.  4;  Laws,  1851, 
ch.  352,  sees.  2-5;   Revised  Statutes,  1878,  sees.   368-9,  372;  Revised  Statutes, 
1898,  sees.  368-9,  372 ;  Laws,  1907,  st.  372. 
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for  purchases  for  the  library  began  in  1851.  The  purchases 
were  made  under  the  direction  of  the  governor  at  first,  but  this 
duty  devolved  upon  the  trustees  in  1877.^^  Although  for  twenty 
years  the  librarian  made  regular  reports  to  the  legislature, 
sho'vnng  the  condition  of  the  library,  etc.,  since  1898  he  has 
been  required  to  make  no  reports  whatever,^^  and  none  has  ever 
been  required  of  the  trustees. 

II.  The  Legislative  Reference  Lirrary^^ 
The  legislative  reference  department  was  established  in  1901. 
It  is  but  one  of  the  several  departments  in  charge  of  the  free 
library  commission,  which  is  composed  of  the  president  of  the 
university,  state  superintendent,  and  secretary  of  the  state  his- 
torical society,  and  two  other  members  appointed  by  the  gov- 
ernor for  the  term  of  five  years.^^  The  department  consists  of 
a  librarian  and  various  assistants  versed  in  law,  government, 
and  economics,  drafters  of  bills,  cataloguers,  etc.,  appointed  under 
authority  of  the  commission.  The  organization  of  the  depart- 
ment is  left  almost  wholly  to  the  discretion  of  the  commission 
within  the  'limits  of  the  appropriations  for  the  purpose  made 
by  the  legislature. 

The  department  is  primarily  a  bureau  of  information  for  the 
officers  of  the  state  administration  and  the  members  of  the  legis- 
lature. All  manner  of  information  on  subjects  of  importance 
to  the  legislature  or  the  administration  is  collected,  classified, 
and  made  easily  accessible  for  the  use  of  the  officers  and  of  the 
members  of  the  legislature.  More  direct  aid  to  the  latter  in  the 
drafting  of  bills  is  given  by  experts  in  the  department,  and  the 
department  has  thus  become  in  effect  the  bill  office  of  the  legis- 
lature. It  will  be  remembered  that  more  than  fifty  years  be- 
fore the  establishment  of  this  department  similar  aid  to  the 
legislature  was  given,  for  a  short  time,  by  the  attorney  general.^' 


^'^Laws,  1851,  ch.  .3.52.  sec.  7;  Laios,  1877.  ch.  177,  sees.  1-2,  4;  Revised 
Statutes,  1878,  sec.  371  ;  Revised  Statutes,  1898,  sec.  371. 

"^^  Revised   Statutes.   1878.    sec.   372    (8);   Revised  Statutes,  1898,   sec.   372. 

^T  See  account  of  the  library  by  Dudgeon,  In  Yale  Review,  Vol.  XVI,  pp.  288, 
(1907).  The  very  general  provisions  of  law  relating  to  the  department  do  not 
give  an  adequate  Idea  of  Its  nature.  Laws,  1901,  ch.  168 ;  Laws,  1903,  ch.  238, 
sec.  1;  Laws,  1903,  ch.  348;  Laics,  1905,  ch.  177;  Laws,  1907,  st.  3731. 

^*Laws,   1895.    ch.   314.    sec.    1;    Laws,  1903,   ch.   348,    Sec.   1. 

"460176,  p.  62, 
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CHAPTER  VI 


THE  SUPERINTENDENT  OF  PUBLIC  PROPERTY 

I.  The  Organization  of  the  Superintendent's  Office. 
II.  The  Functions  of  the  Superintendent. 

I.  The  Organization  of  the  Superintendent's  Office 

The  organization  of  this  office  as  it  existed  prior  to  1857  has 
been  described  above  in  connection  with  the  state  law  library.^ 
In  1857  the  separate  office  of  superintendent  of  public  property 
was  finally  established,^  but,  as  will  appear,  the  governor  ex- 
ercises so  much  control  over  the  superintendent  that  the  for- 
mer is  still  practically  ex  officio  superintendent,  as  he  was  ex- 
pressly declared  to  be  by  law  for  some  years  before  1857.  Pre- 
vious to  1849  the  superintendent  was  regarded  more  as  an  em- 
ploye of  the  legislature  than  as  a  state  officer,  and  something 
of  his  old  position  still  appears  in  the  frequent  orders  given  him 
by  the  legislature  and  by  each  house.  He  was  at  first  elected 
by  the  legislative  assembly  to  serve  until  the  end  of  the  next 
session,^  but  since  the  final  establishment  of  the  separate  office 
he  has  been  appointed  for  the  term  of  two  years  by  the  gov- 
ernor.* By  the  law  of  1843  his  bond  of  two  thousand  dollars 
was  approved  by  the  presiding  officers  of  the  legislative  as- 
sembly.^ In  1857  the  amount  of  the  bond  was  increased  to  fif- 
teen thousand  dollars  and  made  subject  to  the  governor's  ap- 


Above,  p.  63. 

■Laics,  1857,  ch.  95,     See  AssemUy  Journal,  1857,  p.  800,  and  above,  p. 
■Laics,  1842-3,   p.   14,   sec.   2. 

Latos.  1857.   ch.  95.  sec.  1;  Revised  Statutes,  1898,  sec.  286. 

Laws,  1842-3,  p.  14,  sec.  8. 


[382] 


BARNETT — CENTRAL    ADMINISTRATION    OP    WISCONSIN  67 

proval.*     The  superintendent's  salary  has  gradually  increased 
from  three  hundred  to  two  thousand  dollars.'' 

From  1843  until  1849  the  superintendent  was  authorized  to 
appoint  an  assistant,  whose  compensation  was  fixed  by  law, 
during  the  session  of  the  legislature  and  during  the  superin- 
tendent's necessary  absence.*  From  that  time  until  1897  the 
superintendent's  discretion  in  the  employment  and  compensa- 
tion of  the  "necessary  workmen"  about  the  capitol  was  unre- 
stricted, except  that  the  "advice"  of  the  governor  was  required 
during  a  part  of  that  period,^  and  that  since  1866  all  claims 
for  labor  have  been  subject  to  the  governor's  approval  before 
payment.^"  But  in  1897  all  positions  and  their  compensation 
were  fixed  by  law,  among  them  an  assistant  superintendent  at 
a  salary  of  fifteen  hundred  dollars,^^  and  the  next  year  the  gov- 
ernor's consent  was  made  necessary  to  all  appointments.^^  How- 
ever, since  1899  the  superintendent,  with  the  approval  of  the 
governor,  may  add,  within  a  maximum  expenditure,  such  ad- 
ditional help  as  may  be  necessary. ^^ 


« Laws,  1857,   ch.  95,   sec.   2  ;   Revised   Statutes,  1898,   sec.  286. 

'  Laws,  1857,  ch.  95,  sec.  1  ;  Laws,  1862,  ch.  390 :  Laws.  1864,  ch.  228 ; 
Laws,  1865,   ch.   394;   Latcs,  1907,   st.   170   (10). 

'Laws,  1842-3,  p.   14,  sec.  5. 

'Laws,  1849,  ch.  2,  sec.  2;  Lawgi,  1857,  ch.  95,  sec.  4;  Laws,  1866,  ch.  48, 
sec.  4. 

>»  Laws,   isee,   ch.   48,   sec.   4 ;   Revised  Statutes,   1898.   sec.   293. 

"Loifs,   1897,   ch.   355;   Laws,   1907,   st.    170    (10). 

"Revised  Statutes,  1898,  sec.  288. 

^^Latcs,  1899,  ch.  290;  LaMS,  1901,  ch.  419.  In  1874  the  superintendent 
attempted  to  remove  the  Janitor  of  the  supreme  court  (the  court  sits  in  the 
capitol).  theretofore  appointed  by  the  court  without  any  express  provision  of 
law,  and  to  appohit  another  hi  his  place.  The  court  held  that  the  superintendent 
has  no  such  power,  but  that  every  court  of  record  has  the  inherent  power  of 
appointing  such  a  necessary  assirtant.  which  power  cannot  be  taken  from  the 
court.  In  re  Janitor  35  Wis.  410  (1874).  At  that  time  the  janitor  of  the 
supreme  court  acted  also  as  janitor  of  the  adjoining  state  library.  Later  the 
governor  or  the  trustees  of  the  library  were  authorized  to  appoint  additional 
janitors  for  the  library  and  supreme  court  rooms.  Laus,  1885,  ch.  132; 
Revised  Statutes,  1898,  sec.  2400.  The  custodian  of  memorial  hall  (in  the  cap- 
itol) is  appomted  by  the  governor.  Laws,  1901,  ch.  125,  sec.  5;  Laws,  1903, 
ch.  200. 
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II.  The  Functions  of  the  Superintendent 

In  the  performance  of  most  of  his  duties  the  superintendent 
has  always  been  subject  to  the  direction  of  the  governor  and 
the  legislature  or  the  governor  alone. 

He  has  charge  of  the  capitol  and  the  capitol  grounds^*  and 
of  all  movable  property  of  the  state  not  in  charge  of  other  of- 
ficers, and  makes  such  improvements  as  are  from  time  to  time 
authorized  by  lavr.^" 

In  1859  the  superintendent  became  general  purchasing  agent, 
under  the  direction  of  the  governor,  for  supplies,  etc.,  needed 
about  the  capitol,"  and  three  years  later  agent  for  the  purchase 
of  stationery  for  the  use  of  the  state.^^  Previously  there  had 
been  little  uniformity  of  system  in  such  purchases,  which  led  to 
great  extravagance.^*  Since  1866  all  claims  for  such  purchases 
have  been  subject  to  the  governor's  approval  before  payment.^' 
The  same  year  a  board  was  established,  consisting  of  the  gov- 
ernor, secretary  of  state,  and  state  treasurer,  whose  duty  it  is,  at 
the  request  of  the  superintendent,  or  on  order  of  the  governor, 
to  examine  any  chattel  property  of  the  state  in  his  hands  not  in 
use  and  to  direct  the  disposal  of  the  same.^° 

The  superintendent  has  had  a  varying  authority  in  assigning 
the  rooms  in  the  capitol  to  the  various  officers.  There  was  no 
general  provision  for  such  assignments  until  1897,  but  the  as- 
signments had  been  made  by  the  legislature,  the  secretary  of 
state,  the  governor,  or  the  superintendent  of  public  property. 


"  The  care  of  the  executive  residence  was  expressly  included  among  his  du- 
ties by  the  Revised  Statutes  of  1898.  sec.  287.  From  1872  to  1879  there  was 
a  board  of  park  commissioners,  consisting  of  three  members  appointed  by  the 
governor  for  the  term  of  six  years.  The  purpose  of  the  commission  was 
to  lay  out  the  capitol  grounds  and  make  regulations  for  the  general  manage- 
ment of  the  same,  under  the  direction  of  the  governor,  tabor  was  furnished 
by   the  superintendent.     Lavs,   1872,    ch.   93 ;   Laws.   1879,    ch.    139. 

"  Statutes,  1839,  p.  82,  sec.  2 ;  Laws.  1849,  ch.  2.  sees.  1.  5  :  Revised  Stat- 
utes, 1898,  sec.  287.  When  improvements  are  very  extensive  It  Is  customary 
to  put  them  in  charge  of  a  temporary  commission  appointed  for  the  purpose. 

"  Laws.   18,59,   ch.   89,   sees.   1,   5 ;   Revised  Statutes.   1898.  sec.   288. 

"Laws.  1862,  ch.  390;  Revised  Statutes.  1898,  sees.   289-92. 

"E.   g..  Sen-ate  Joumar.  1857,  pp.   296-7.   326^-8. 

"Loirs,  1866,   ch.  48,  sec.   4;  Revised  Statutes,  1898,  sec.  293. 

» Laws,  1866,   ch.  48,  sees.  1-3,  7:  Revised  Statutes.  1898,  sec.  294. 
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Although  a  joint  resolution  passed  by  the  legislature  in  1897 
gives  the  governor  full  control  of  all  office  rooms  in  the  capitol 
and  complete  discretion  in  assigning  them,^^  acts  of  the  legisla- 
ture' creating  new  offices  as  often  provide  for  assignment  by  the 
superintendent  as  by  the  governor. 

The  superintendent's  connection  with  the  custody  and  distribu- 
tion of  public  documents  is  noted  elsewhere."^  By  a  law  of  1883 
he  is  required  to  make  an  annual  report  to  the  governor  of  all  the 
affairs  pertaining  to  his  office,  including  an  inventory  of  all  per- 
sonal property  belonging  to  the  state,  and  a  statement  of  all 
amounts  received  and  disbursed.^^  There  had  previously  existed 
no  adequate  check  upon  the  superintendent  in  this  direction.'* 


^  Joint  Resolution,  No.    34   S.,   Senate  Journal,  1897,   p.    475. 

''Below,  p.  105. 

''Laics,   1883,   ch.   159;  Revised  Statutes,   1898,  sec.   291. 

'^  House  Journal,   1841-2,   pp.  584-604;   Assembly  Journal,  1882,  p.  799. 
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CHAPTER  VII 

THE  COMMISSIONERS  OF  THE  PUBLIC  LANDS  ^ 

I.  The  Organization  of  the  State  Land  Office.  II.  The 
Functions  of  the  Commissioners. — Management  of  the  State 
Lands. — Management  of  the  Public  Trust  Funds. 

I.     The  Organization  of  the  State  Land  Office 

The  constitution  makes  the  secretary  of  state,  state  treasurer, 
and  attorney  general  a  "board  of  commissioners  for  the  sale  of 
the  school  and  university  lands  and  for  the  investment  of  the 
funds  arising  therefrom."^  The  board  was  known  as  the  com- 
missioners of  the  school  and  university  lands  until  1878,  when 
the  present  title  of  commissioners  of  the  public  lands  was 
adopted,^  in  recognition  of  the  extended  authority  of  the  board. 
In  the  constitutional  convention  it  was  asserted  that  the  com- 
mission was  thus  constituted  in  order  to  prevent  the  frauds 
which  had  been  perpetrated  in  other  states  where  such  commis- 
sions were  appointed  by  the  legislatures.  The  control  of  the 
lands  was  put  in  "high  and  respectable  hands."  The  keeping 
of  the  funds  properly  belonged  to  the  treasurer,  and  legal  mat- 
ters to  the  attorney  general,  and,  moreover,  the  state  would  thus 
be  saved  additional  expense.*  But  on  account  of  the  misman- 
agement and  fraud  which  followed,  attempts  were  made  at  times 
practically  to  put  the  funds  in  charge  of  the  several  counties.* 


>  Cf.   Phelan,  Financial  History  of  Wisconsin,  pp.   236-82. 

*  Constitution,  Art.   X,   sec.  7. 

*Laics.  1849,  ch.  212,  sec.  1;  Revised  Statutes,  1878,  sec.  185;  Revised 
Statute-'^,   189S,   sec.  185. 

*  Journal  of  Constitutional  Convention,  1847-8,  pip..  323-4.  The  establishment 
of  the  commission  had  been  anticipated  In  a  house  resolution  of  1838.  Hoiue 
Journal.  1838,  p.  ST. 

» Assembly  Journal,  1857,  pp.  653-5 ;  Assembly  Journal,  1858,  pp.  1549-55. 
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The  manner  of  management  which  disgraced  the  administration 
of  the  public  lands  and  the  trust  funds  especially  during  the 
early  histoiy  of  the  state  was  due  in  part  to  this  policy  of  sav- 
ing "additional  expense."^  There  was  no  provision  for  an 
office  of  the  commission,  separate  from  the  offices  of  the  ex 
officio  members,  until  1856,  when  a  separate  department  was 
established.^  During  recent  years  the  business  of  the  land  office 
has  very  much  decreased,  and  it  was  actually  abolished  as  a 
separate  department  by  a  law  of  1899,  which  was  repealed,  how- 
ever, a  short  time  after  going  into  effect.^  Until  1856  clerk  hire, 
etc.,  were  paid  wholly  from  fees  received,  but  from  that  time  to 
1897  the  commissioners  were  entirely  unrestricted  in  the  ap- 
pointment and  compensation  of  clerks  paid  out  of  the  state 
treasury.'-'  The  number  of  clerks  and  their  compensation  were 
fixed  by  statute  in  1897,^"  but  again  since  1901  the  commissioners 
have  had  some  liberty  in  determining  the  compensation."  Be- 
sides the  office  clerks,  there  were,  from  1860  to  1901,  other  sub- 
ordinates, known  as  timber  clerks  or  trespass  agents,  the  number 
at  times  being  wholly  unlimited  by  law.  For  the  twenty-five 
years  following  1876  they  were  subordinates  of  the  governor 
rather  than  of  the  commissioners.^^  jj^  iq^q^  ^-j^g  duties  of  the 
agents  devolved  upon  the  chief  clerk  of  the  land  office,"  but 
in  1905  the  state  forester  became  ex  officio  state  trespass  agent, 
and  the  assistant  state  forester,  assistant  state  trespass  agent. 


«  Phelan,  Financial  History  of  Wisconsin,  pp.  236-82. 

^  Laws.  1856.  ch.  93,  sec.  1  :  Laws,  1861.  ch.  267,  sec.  1 ;  Revised  Statutes, 
1878,  sec.  186 :  Laws,  1905,  ch.  354.  See  Assembly  Jowmal,  1856,  pp.  28-30 ; 
Annotated  Statutes,  sec.   186,  note. 

8  Laws,  1899.  ch.  258 ;  Laws,  1901,  ch.  432.  See  Assiemhly  Journal,  1897,  p. 
60 ;  Senate  Journal,  1899,  pp.  33-4  ;  Report  of  Commissioners  of  Public  Lands, 
1900,  pp.  .38-9;  Senate  Journal.  1901.  p.  .50;   Madison  Democrat.  Dec.   13,  1898. 

''Laws,  1849,   ch.   212,   sec.   57;   Laws.   1856,   ch.   93,   sees.   1-2. 

>»  Laws,  1897.   ch.   355 ;   Revised  Statutes,  1898,   sec.   187. 

"Zyftws,   1901,   ch.   432.   sees.   2.  4. 

"Laws,  1860,  ch.  277:  Laws,  1871,  ch.  21:  Laws,  1876,  ch.  314:  Latcs.  1891, 
ch.  320.  The  chief  purpose  of  the  act  of  1876  s'vlng  the  appointment  and 
control  of  the  trespass  agents  to  the  governor  was  perhaps  to  onst  the  then 
Incumbents  for  the  sake  of  spoils.  Opponents  of  the  bill  maintained  that 
It  was  unconstitutional,  as  taking  from  the  commissioners  power  vested  in 
them  by  the  constitution.  Wisconsin  State  Journal,  Feb.  29,  Mar.  1,  1876;  Aa- 
semhly  Journal.  1876,  pp.  596-9. 

^*Law8,  1901,  ch.  432,  sec.  7.  The  chief  clerk  is  an  ew  officio  member  of 
the  state  board   of  immigration.     Laws.   1907,   st.   237h. 
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The  former  is  authorized  to  appoint  as  his  subordinates  such 
trespass  agents  as  he  may  deem  expedient.^* 

II.     The  Functions  op  the  Commissioners 

Mcmagement  of  the  State  Lands.  The  commissioners  have  had 
the  general  care  and  supervision  of  all  lands  belonging  to  the 
state  except  in  the  few  instances  in  which  the  supervision  haa 
been  vested  elsewhere.^^  Up  to  1895  all  state  lands  were 
selected  by  special  commissioners  appointed  for  the  purpose,^® 
but  since  that  year  the  commissioners  of  public  lands  have  been 
authorized  to  select  the  "indemnity  swamp  lands"  to  which  the 
state  may  be  entitled."  The  commissioners  have  had  very  little 
to  do  with  the  appraisal  of  state  lands,  special  commissions  for 
the  purpose  attending  to  the  matter  in  the  earlier  period/^  and 
the  legislature  fixing  the  minimum  price  of  sale  in  most  cases 
during  more  recent  years.^^  Although  the  commissionei^  are 
made  by  the  constitution  commissioners  for  the  sale  of  the  school 
and  university  lands,  by  statute  the  governor  was,  doubtless 
illegally,  associated  with  them  in  conducting  the  sales  of  these 
as  well  as  of  other  public  lands  until  1872.^°  Escheated  lands 
(which  go  to  the  school  fund)  were  sold  by  the  state  superintend- 


»*  Laws,  1905.  ch.  264,  sees.  12-4.  For  the  appointment  of  trespass  agenta 
for  certain  other  lands  see:— (1)  St.  Croix  and  Lake  Superior  R.  R.  Lands: 
Laws,  1864,  ch.  277  ;  Laws,  1869,  ch.  46  ;  Laws,  1876,  cb.  3.35  ;  Assembly  Jour- 
nal, 1869,  pp.  49-55  ;  Wisconsin  State  Journal,  July  14,  1869  ;  Report  of  State 
Treasurer,  1894.  p.  51.  (2)  Sturgeon  Bay  and  Lake  Michigan  Ship  Canal  and 
Harbor  Co.  Lands :  La^cs,  1870,  ch.  92 ;  Laws,  1871,  ch.  165 ;  Private  and 
Local  Laws,  1872,  ch.  104;  Report  of  State  Treasurer,  1882,  p.  33;  Laws,  1893, 
ch.   11. 

'=  Laws,  1849,  ch.   212,   sec.  54  ;  Revised  Statutes,  1898,  sec.   185. 

« E.  g..  Statutes,  1839,  p.  158 ;  Laws,  June,  1848,  p.  42 ;  Laws,  1863,  ch. 
265. 

"Laws,  1895,   ch.  242,   sec.   1;  Revised  Statutes,  1898,  sec.  185. 

"£.  g..  Laics,  June,  1848,  p.  123;  Laws,  1850,  ch.  236. 

"^^Laws,  1856,  ch.  125,  sec.  6:  Laws,  1864,  ch.  455;  Laws,  1866,  ch.  121.  sec. 
2  ;  Revised  Statutes,  1898,  bee.  202  ;  Laws,  1907,  st.  207. 

^Laws,  1849,  ch.  212,  sees.  3,  29;  Laws,  1856,  ch.  125,  sec.  1;  Laws,  1859, 
ch.  187 ;  Laws,  1872,  ch.  55  ;  Revised  Statutes,  1898,  sees.  207,  211. 
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ent  until  1878,  when  the  commissioners  took  charge  of  these 
also.^^ 

In  interpreting  a  clause  of  the  constitution  which  empowers 
the  conunissioners  "to  withhold  from  sale  any  portion  of  such 
lands  [school  and  university  lands]  when  they  shall  deem  it 
expedient,""  the  supreme  court  in  State  v.  Cunningham'^ 
held  that  this  provision  vests  the  power  of  withdrawing  these 
lands  from  the  market  solely  in  the  commissioners,  and  hence 
prevents  any  such  action  by  the  legislature.  The  recent  legisla- 
tion creating  a  state  forest  reserve,  which  includes  school  and 
university  lands,  and  forbidding  the  sale  of  any  lands  therein 
except  with  the  approval  of  the  authorities  of  the  reserve,-*  must 
therefore  be  regarded  by  the  commissioners  as  merely  advisory 
so  far  as  the  sale  of  school  and  university  lands  is  concerned. 
Provisions  in  force  until  1878  ,associating  the  governor  with  the 
commissioners  in  withholding  these  lands  from  sale,  and  author- 
izing the  governor  to  suspend  the  sales  under  certain  circum- 
stances,^^ were  doubtless  likewise  unconstitutional. 

Before  the  commission  was  established  the  governor  issued 
all  patents  for  public  lands.^  The  patents  issued  by  the  com- 
missioners were  signed  by  the  governor  and  countersigned  by 
the  secretary  of  state  until  1861,  but  since  then  have  been  signed 
by  the  commissioners  alone.^'^    Deeds  to  purchasers  of  escheated 


^'■Laws,  1855,  ch.  91;  Annotated  Statutes,  sees.  2S3-4  and  note;  Revised 
Statutes,  1898,  sees.  2S3-4.  From  1883  to  1898  the  governor  and  the  commis- 
sioners were  authorized  to  settle  any  differences  between  the  state  and  railway 
companies  in  relation  to  lands  claimed  by  the  state  as  "swamp  lands"  within 
the  limits  of  the  railroad  grants.  Laws,  1883.  ch.  215:  Revised  Statutes,  1898, 
sec.   4978. 

22  Constitution^  Art.  X,  sec.  8. 

«88  W/s.  81  (1894).  But  see  Report  of  Attorney  General,  1906,  pp.  86-7. 
In  the  constitutional  convention  Mr.  Lovell  declared  this  section  of  the  consti- 
tution to  be  "inconsistent  with  itself."  "It  provided  that  the  legislature  might 
sell  the  lands,  and  then  gave  the  commissioners  the  power  to  reserve  them  from 
sale.  They  might  disagree  and  come  in  collision."  Journal  of  Constitutional 
Convention,  1847-8,   p.  .S22. 

'*Law8,  1903,  ch.  450,  sees.  6-7;  Lotcs,  1905,  ch.  264,  sec.  3;  Laws,  1907. 
ch.   143,   sec.   2.     See  also  State  v.   Hunter,'  119  WiS.  450   (1903). 

» Laws,  1849,  ch.  212,  sees.  2,  52 ;  Revised  Statutes,  1878,  sec.  207 ;  Revised 
Statutes,   1898,  sec.  207  and  note. 

«£;.  g..  Local  Acts,  1838-9,   No.   26,  sec.   10;  Laws,  1845.  ,p.  24,   sec.   10. 

"  Laics,  1849,  ch.  112,  sec.  25  ;  Laws,  1861,  ch.  281,  sec.  1 ;  Revised  Stat- 
utes, 1898,  sec.  221.  Power  to  execute  conveyances  or  patents  may  not  be 
transferred  from  the  commissioners  to  any  other  officer.  McOaie  v.  Maszuchelli; 
13  Wis.  479  (1861).  See  also  State  v.  Harvey,  11  Wis.  33  (1860).  Cf.  above, 
P-  35.  [389] 
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lands,  formerly  issued  by  the  governor,  have  been  issued  by  the 
commissioners  since  they  took  charge  of  the  sales  of  these  lands.^ 

The  school  lands  were  leased  by  the  town  commissioners  of 
schools  from  1842  to  1849,'»  but  since  1849  the  lease  of  all  pub- 
lic lands  has  generally  been  in  charge  of  the  commissioners.'" 
However,  by  a  law  of  1865  the  town  supervisors  are  authorized 
to  lease  for  certain  purposes  the  swamp  lands  within  the  town.'^ 

There  has  been  very  much  difficulty  in  dealing  with  trespasses 
on  the  public  lands.^^  To  prevent  such  trespasses  or  to  bring 
the  trespassers  to  punishment  has  been  the  purpose  of  the  tim- 
ber clerks  or  trespass  agents,  under  the  direction  of  the  governor 
or  the  commissioners  or,  as  at  present,  the  state  forest  warden, 
who  is  now  state  trespass  agent.^^ 

In  addition  to  this  protection  of  the  public  lands,  the  state 
has  recently  undertaken  their  development  to  a  certain  extent 
by  provisions  for  a  state  forest  reserve.  This  is  under  the  super- 
vision of  the  state  board  of  forestry,  consisting  of  the  president 
of  the  university,  director  of  the  state  geological  survey,  dean  of 
thp  college  of  agriculture,  attorney  general,  and  one  other  mem- 
ber appointed  by  the  governor,  and  under  the  more  direct  man- 
agement of  the  state  forest  warden,  a  technically  trained  forester 
appointed  by  the  board.  The  state  forest  warden  is  also  state 
fire  warden,  and  it  is  his  duty  as  such  to  safeguard  not  only 
the  forests  on  the  public  lands  but  those  throughout  the  state.'* 

It   should  be  noted   that  the   commissioners'    discretion  has 


*»Law.s,  1855.  ch.  91,  sec.  2;  Revised  Statutes,  1878,  sec.  284:  Revised  Stat- 
utes, 1898,  sec.  284. 

**Laws,  1841-2,   p.  45,  sec.  2. 

•0  Laws,  1849.  ch.  212,  sec.  53  ;  Revised  Statutes,  1898,  sec.  194. 

«La«58,  1865,  ch.  537,  sec  20;  Laws,  1907,  st.  257. 

'^E.  g.,  Report  of  Commissioners  of  School  and  Urviversity  Lands,  1855,  pp. 
26-7;   Governor's  Message,  1858,  pp.   27-8. 

<»£?.  g..  Laws,  1857,  ch.  54,  sec.  4;  Revised  Statutes,  1898.  sec.  240.  See 
atove,  pp.  71-2. 

**La'W8,  1905,  ch.  264.  This  supplants  the  very  Imperfect  statute  of  1903. 
Laws,  190.'?.  ch.  450.  Report  of  Attorney  General,  1906.  pp.  85-8  (1904).  From 
1895  to  1903  the  chief  clerk  of  the  land  office  and  one  of  his  assistants  acted 
as  state  forest  warflpn  and  deputy,  respectirely.  Laws,  1895.  ch.  366.  sec.  1. 
For  recent  provisions  in  reference  to  the  establishment  and  control  of  the  Inter- 
state park  of  the  Dalles  of  the  St.  Croix  and  state  parks,  see  Laws,  1895,  ch. 
315:  Laws.  1899,  ch.  102:  Laws.  1901,  ch.  305;  Laws,  1905,  ch.  395;  Laws, 
1907,  ch.  109 ;  Laws,  1907.  srt.  1494t. 
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always  been  limited  by  numerous  detailed  regulations  of  law  in 
the  management  of  the  public  lands,  as  well  as  in  the  manage- 
ment of  the  trust  funds  in  their  charge.  Their  duties  with  re- 
spect to  the  management  of  the  state  lands  have  become,  with 
the  sale  of  most  of  the  lands,  comparatively  unimportant,  and 
the  land  office  is  now  of  importance,  chiefly  in  the  management 
of  the  trust  funds  of  the  state. 

Management  of  the  Public  Trust  Funds.  By  a  provision  of 
the  constitution  the  commissioners  invest  all  funds  arising  from 
the  sale  of  school  and  university  lands  and  all  other  school  and 
university  funds,  as  the  legislature  may  direct,^^  As  other  lands 
have  come  into  the  possession  of  the  state,  the  funds  from  these 
also  have  been  entrusted  to  the  commissioners.  In  making  in- 
vestments in  most  cases  the  commissioners  have  acted  alone,  but 
in  others  the  approval  of  the  governor  has  been  necessary.'* 
In  the  placing  of  loans  the  commissioners  have  been  subject 
to  much  special  legislation. 

The  school  fimd  is  apportioned  by  the  state  superintendent,^^'' 
and  the  income  from  the  drainage  fund  by  the  commissioners.'' 

The  commissioners  keep  all  records  relating  to  the  public 
lands.'^  They  have  always  been  required  to  make  detailed  re- 
ports of  the  transactions  of  their  office  to  the  legislature  or  to  the 
governor.*" 


**  Constitution,   Art.    X,   sees.    7-8. 

»8  Laws,  1876,  ch.  340,  sec.  4  ;  Revised  Statutes,  1898,  sec.  160. 

^T  Ahove,  p.  47,  note  63. 

»'  Laics,  1858.  ch.  67,  sec.  3  ;  Revised  Statutes,  1898.  sec.  254. 

'» Laws,  1849,   cb.  212.  sec.  101  ;   Laws,  1905.  ch.   354. 

*^Laws,  1849,  ch.  212,  sec.  58;  Revised  Statutes,  1898,  sec.  191. 
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CHAPTER  VIII 


THE  ADMINISTRATION  OF  TAXATION  ^ 

I.     The  Preparation   op  the   State  Budget.     II.     The 

Various  Systems  of  Taxation.  1.  The  General  Property  Tax: 
the  State  Tax  Commission. — The  Increase  and  the  Reduction  of 
the  Staite  Levy. — The  Assessment  of  Taxes. — The  Apportionment 
of  Taxes.^The  Collection  of  Taxes.  2.  The  Taxation  of  Cor- 
porations. The  License  Tax. — The  Taxation  of  Railroads  and 
Certain  Other  Carriers.  3.  The  Inheritance  Tax.  4.  The  Suit 
Tax.     5.  Miscellaneous  License  Taxes. 

I.    The  Preparation  of  the  State  Budget 

During  the  territorial  period  the  appropriations  by  con- 
gress for  the  expenses  of  the  legislative  assembly,  etc.,  were  based 
upon  estimates  submitted  by  the  secretary  of  the  treasury  of  the 
United  States.^  In  1836  the  president  of  the  state  senate  and 
the  speaker  of  the  house  were  directed  by  the  assembly  to  pre- 
pare estimates  as  the  basis  of  the  secretary's  action,^  but  appar- 
ently during  most  of  the  period  these  preliminary  estimates  were 
made  by  the  governor.*  There  was  no  officer  charged  with  pre- 
paring estimates  for  expenses  to  be  paid  out  of  the  territorial 
treasury.  The  secretary  of  state  has  always  been  required  to 
make  detailed  estimates  of  the  expenses  to  be  defrayed  from  the 
state  treasury,  as  a  basis  for  action  by  the  legislature.'     The 


1  Of.  Phelan,  Financial  History  of  Wisconsin,  pp.  291-454. 
»  Organic  Law,  sec.  11. 

*  House  Journal,  1836,  pp.   127,   141. 

*  House  Journal,  1840-1,  appendix,  p.  85 ;   Council  Journal,   1842-3,  appendix, 
pp.  49-53. 

*Laws,   June,   1848,   p.   115,   sec.    10    (2)  :     Revised   Statutes.   1898,   sec.   144 
(13)  ;  Laws,  1901,  ch.  368. 
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secretary  has  made  his  estimates  almost  exclusively  from  the 
amounts  received  by  the  various  departments  during  the  preced- 
ing fiscal  period,  although  the  tax  commission  has  recommended 
that  all  departments  be  required  to  file  preliminary  estimates 
with  the  secretary.® 

II.     The  Various  Systems  of  Taxation 

Until  recent  years  the  general  property  tax  has  been  the  most 
important  source  of  the  state  revenue,  and  legislation  has  been 
directed  chiefly  to  this  class  of  taxation.  But  with  the  develop- 
ment of  the  taxation  of  corporations  the  general  property  tax 
for  state  purposes  has  about  disappeared,  and  henceforth  the 
central  authorities  will  be  interested  in  the  latter  for  the  most 
part  only  in  the  control,  which  they  have  lately  obtained,  of 
the  administration  of  taxation  by  the  localities.  The  chief  in- 
terest in  the  state  administration  of  taxation  is  now  divided  be- 
tween the  problems  of  this  central  control  and  the  problems  in- 
cident to  the  taxation  of  corporations.  The  various  minor  classes 
of  taxation  have  some  interest  on  account  of  the  peculiarities  of 
their  administration. 

1.  The  General  Property  Tax:  The  State  Tax  Commission. 

The  Increase  and  ike  Reduction  of  the  State  Lev]).  The  gen- 
eral property  tax  has  of  course  been  levied,  in  the  usual  sense 
of  that  word,  only  by  the  legislature.'^  But  since  1869,  when- 
ever, before  the  apportionment  of  the  state  tax  to  the  counties, 
it  is  evident  that  the  appropriations  exceed  the  amount  of  the 
state  tax  levied  to  meet  the  expenses  of  the  year  for  which  the 
tax  was  levied,  the  secretary^  of  state  is  required  to  "levy"  and 
apportion  such  additional  amount  as  may  be  necessary  to  meet 
all  authorized  demands  upon  the  state  treasury  up  to  the  time 
when  the  next  succeeding  tax  will  be  due.^  For  thirty  years 
the  validity  of  this  measure  seems  to  have  remained  unques- 


*  Report  of  Tax  Cowmiasion,  1903,  pp.   243-4. 

"<  Constitution.  Art.  VTII,   sec.  5. 

"Lmcs.  18G9,  ch.  153,  sec.  1  ;   Revised  Statutes,  1898,  sec.  1071. 


[393] 


78  BULLETIN    OF   THE   UNIVERSITY    OP   WISCONSIN 

tioned,  but  in  1899  both  the  governor  and  the  secretary  were  of 
the  opinion  that  under  the  constitution  the  legislature  itself  is 
"the  only  tax-levying  authority  of  the  state"  and  that  its  power 
cannot  be  thus  delegated;  and  the  secretary  therefore  refused 
to  make  the  additional  levy  called  for  by  the  statute  under  the 
circumstances.® 

A  similar  principle  is  contained  in  the  authority  vested  in  a 
board  consisting  of  the  governor,  secretary  of  state,  and  state 
treasurer,  by  a  law  of  1887,  which  directs  that  whenever  in  the 
opinion  of  the  board  the  public  interest  requires  it,  they  may 
apply  the  surplus  in  the  treasury,  or  so  much  of  it  as  they  may 
deem  proper,  to  reduce  the  state  levy  each  year.^° 

The  Assessment  of  Taxes.  Up  to  1852  the  counties  assessed 
the  territorial  or  state  taxes  as  they  did  their  own,  without  any 
further  control  by  the  central  administration  than  a  require- 
ment of  the  filing  of  a  duplicate  of  the  county  tax"  and,  a 
little  later,  also  local  valuation  statistics  with  the  territorial  or 
state  treasurer.^2  tj^^  great  inequality  of  the  burden  of  taxa- 
tion under  this  system  had  long  been  a  subject  of  complaint" 
when  the  state  assumed  a  greater  control  in  1852  by  establish- 
ing a  state  board  of  equalization. 

The  Development  of  the  State  Tax  Commission.  The 
first  board  of  equalization  consisted  of  the  governor,  secretary 
of  state,  state  treasurer,  attorney  general,  and  state  superintend- 
ent,^* the  lieutenant  governor  and  bank  comptroller  being  added 
two  years  later. ^^  Beginning  with  1858,  for  the  next  fifteen 
years  the  board  was  composed  of  the  state  senate  and  the  sec- 
retary of  state."  This  change  was  induced  partly  because  of 
the  dissatisfaction  with  the  data  available  for  the  use  of  the 
board  in  the  returns  from  the  counties,  and  partly  by  the  "anti- 
republican"  nature  of  the  old  board.     But  the  results  of  the 


»  Wisconsin  State  Journal,  June  15,  Sept.  28,  Oct.  3,  12,  1899. 

1"  Laws.  1887,   ch.   397 :   Revised  Statutes,   1898,    sec.    1069a. 

"Lajcs,   1837-8,    No.   93,   sec.    2. 

^  Below,  p.  81. 

"Especially,  Assemhly  Journal,  1852,  appendix,  pp.  4-5. 

^*LaMS,  1852,  ch.  498,  sec.  1. 

^Laws,   1854,   ch.    73.    sec.    1. 

"Lows,    1858,    ch.    115,    sec.    216. 
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change  seem  generally  to  have  been  bad.  Rings  were  formed  in 
the  senate  and  much  log-rolling  took  place,  to  the  great  detri- 
ment of  some  seetions.^^  For  this  reason  in  1873  a  board  com- 
posed of  state  officers  was  again  established,  the  state  board  of 
assessment,^^  consisting  of  the  secretary  of  state,  state  treasurer, 
and  attorney  general."  This  board  was  replaced  by  the  tax 
commission  in  1901. 

This  commission,  the  direct  outgrowth  from  the  tax  commia- 
sion  of  1897-8  (an  investigating  body)^°  was  established  in  1899 
for  ten  years,  "in  order  to  secure  improvement  in  the  system 
and  an  equalization  of  taxation  in  this  state,""  and  was  made 
a  permanent  institution  in  1905.^^  It  consists  of  three  commis- 
sioners, appointed  by  the  governor  and  senate  for  terms  of 
eight  years,  only  one  member  retiring  at  a  time.  ' '  The  persons  to 
be  appointed  .  .  .  shall  be  such  as  are  known  to  possess 
knowledge  of  the  subject  of  taxation  and  skill  in  matters  per- 
taining thereto.  So  far  as  practicable  they  shall  be  so  selected 
that  the  board  will  not  be  composed  wholly  of  persons  who  are 
members  of  or  affiliated  with  the  same  political  party  or  organ- 
ization. No  person  appointed  .  .  .  shall  hold  any  other 
office  under  the  laws  of  this  state  nor  any  office  under  the  gov- 
ernment of  the  United^  States  or  of  any  other  state.  Each  such 
commissioner  shall  devote  his  entire  time  to  the  duties  of  the 
office  and  shall  not  hold  any  position  of  trust  or  profit,  engage  in 
any  occupation  or  business  interfering  with  or  inconsistent  with 
his  duties,  or  serve  on  or  under  any  committee  of  any  political 
party.  "23 

In  1899  the  commissioner  (the  former  distinctions  of  commis- 
sioner, first  assistant  commissioner,  and  second  assistant  commis- 


^' Senate  Journal.  1860,  pp.  816-8;  Wisconsin  State  Journad,  Mar.  12,  1860, 
Mar.  23.  Apr.  1,  22,  28.  1868:  Report  of  Secretary  of  State,  1868,  pp.  38-9; 
Wisconsin  State  Journal,  Feb.  4,  1874,  Dec.  7,  9,  1878. 

«The  preceding  board  had  been  known  as  the  board  of  assessors  since  1870. 
Laws,  1870.   ch.   144,   sec.   1. 

'^  Lairs,    IS-.-?,    ch.    23.5, 

^oLaii-s,   1897,   ch,    340, 

» Laws,  1899,  ch.  206.  See  Report  of  Tax  Commission,  1898,  p.  182  ;  Wia- 
consin  State  Journal,  Apr.   18,   1899. 

'^Laws,  190.5,  ch.  380,     See  Governor's  Message,  1905,  p.  11. 

'"Laws.  1905,  ch.  380.  sees.  2-4.  Cf.  Laws,  1899,  ch.  206,  sees,  1,  7,  The 
commissioners  of  1899  were  to  serve  ten  years  from  1899, 
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sioner  do  not  now  exist)  became  a  member  of  the  state  board  of 
assessment,  presided  at  its  meetings,  and  assisted  the  board  with 
his  information.^*  Finally  in  1901  the  old  board  was  abolished, 
and  the  tax  commission  became  the  state  board  of  assessment.^' 
While  the  board  consisted  of  the  senate  and  secretary  of  state 
and  met  during  the  recess  of  the  legislature,  members  received 
a  per  diem  and  mileage  the  same  as  that  of  the  members 
of  the  legislature,-''  but  the  members  of  the  other  boards 
(all  ex  officio)  were  paid  no  additional  compensation  for 
their  services.  The  salaries  of  the  commissioners,  formerly  from 
four  f'to  five  thousand  doUars,^^  are  now  five  thousand  dollars 
each.-^  Under  the  law  of  1899  the  commissioner  was  allowed 
to  determine  the  number  and  the  compensation  of  the  clerks 
in  the  office,^  but  upon  the  governor's  protest  against  vesting 
so  much  discretion  in  the  commissioner,^"  the  maximum  amount 
of  all  disbursements  of  the  office  was  later  prescribed  by  law.^* 
However,  when  the  commissioners  took  over  the  administration 
of  taxation  of  railroads,  their  discretion  in  appointing  the  "nec- 
essary" assistants  for  the  purpose  was  not  limited,^^  and  al- 
though at  present  a  few  of  the  positions  under  the  commission, 
with  their  salaries,  are  provided  for  by  statute,  the  commis- 
sioners have  full  discretion  in  the  employment  of  other  sub- 
ordinates and  in  determining  their  compensation.^^ 

The  Assessment  of  Taxes.  By  the  law  of  1852  the  board 
was  to  meet  annually  to  equalize  the  valuations  made  by 
the  counties,  "to  produce  a  just  relation  between  the  valuations 
of  the  taxable  property  in  the  state.  "^*  The  action  of  the  various 
boards  has  always  been  annual  with  the  exception  of  the  years 
between  1859  and  1879,  when  it  was  biennial.^'^ 


^Latvs,   1899.    ch.    206,    sec.    G. 

^f^Laws,    1901,    ch.    237,    sees.    1,    6.     See   Report   of   Tax   Commission,   1900, 
pp.   166-7. 

^^  Laves,  18.59,  ch.  167.  sec.  28. 

^  Laws,  1899,   ch.   206.  sec.   7  :   ch.   322. 

^  Laws,  190.5,  ch.  380,  sec.  5. 

^-«  Laws,  1899.  ch.  206,  sec.  9. 

^Senate   Journal,    1901,    p.    21. 

3'  Laws,   1901,   ch.    220.    sec.    2. 

'^^Laws,  1903.   ch.   315.   sec.   27. 

38  Laws,   1905,   ch.   380,    sec.   7. 

^Laws,  1852,    eh.   498.   sec.    2. 

^^Laws,  1859,  ch.  167,  sec.  29;  Loajos,  1879,  ch.  124. 
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The  matter  of  getting  correct  returns  from  the  localities  has 
been  the  subject  of  much  legislation.  Before  any  central  equal- 
ization was  attempted,  beginning  with  1841  reports  from  the 
counties  to  the  treasurer,  auditor,  or  secretary  were  required, 
showing  the  local  valuation  of  property.^"^  After  the  creation  of  the 
first  board,  began  a  further  series  of  laws  to  secure  proper  returns 
as  a  basis  of  action  by  the  board,^''  one  of  them  authorizing  the 
secretary  to  send  a  special  messenger  for  the  required  statistics 
in  case  of  the  neglect  of  the  coimty  authorities.^®  But  the  re- 
turns have  never  been  satisfactory.  In  1853  the  secretary  of 
state  declared  that  the  false  valuations  secured  made  any  action 
on  their  basis  "mere  guess  work,"  and  the  board  did  not  even 
attempt  to  make  an  equalization  until  1854.^"  It  was  claimed 
that  the  boards  of  1878  was  the  first  body  which  had  before  it  a 
complete  set  of  returns  from  every  county,  and  was  "the  first 
to  endeavor  honestly  to  live  up  to  the  law  and  equalize  in  fact 
as  well  as  in  name.  "*°  But  persistent  endeavor  has  been  with- 
out satisfactory  results. ' 

As  early  as  1861,  in  a  complaint  of  the  inequality  of  taxation 
on  account  of  the  false  returns  of  property,  •  the  secretary  of 
state  declared  it  to  be  doubtful  if  a  return  of  all  property  could 
be  secured  unless  through  the  appointment  of  assessors  by  the 
governor  or  the  legislature,  who  by  residence  and  tenure  of  office 
would  be  removed  from  local  influence.*^  The  state  has  not  yet 
gone  to  this  extremity,  but  the  powers  vested  in  the  present  tax 
commission  would  seem  to  have  exhausted  all  remedies  up  to 
this  point,  and  indeed  as  will  appear,  under  certain  circum- 
stances the  commissioners  are  practically  •  substituted  for  the 
local  assessors. 

In  1899  the  commission  was  given  "general  supervision  of  the 


^'Laws,  1840-1,  No.  8,  sec.  6;  Laws,  1843-4,  p.  6,  sec.  6;  Revised  Statutes, 
1849.   ch.   15.   sec.   41. 

"i?.  ff..  Laws,  18.54,  ch.  73,  sees.  4.  6:  Laws.  1881,  ch.  236,  sec.  4;  Laws, 
1901.  ch.  445.  sec.  8.:  Laws,  1903,  ch.  315,  sec.  12;  La,ws,  1905,  ch.  523,  sec. 
4  :   Lmrft,  1907.  sts.   1007-9. 

^"Laws.    1874,    ch.    43,    sec.    2:    Rcvinp.a   Statutes.    1898.    sec.    1010. 

^^  Report  of  Secretary  of  State,  1853,  pp.  12-7;  Senate  Journal,  1854",  pp. 
508-10 ;  Report  of  Secretary  of  State,  Jan.  1854,  pp.  11-3 ;  Dec.  1854,  pp.  43-4. 

*»  Wisconsin  State  Journal,  Dec.  7,  9,  1878. 

«  Report  of  Secretary  of  State,  1861,  p.  222. 
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system  of  taxation  throughout  this  state, ' '  but  was  really  limited 
to  making  investigations  and  reporting  the  results  to  the  legisla- 
ture with  recommendations.  In  making  such  investigations  the 
commission  was  empowered  to  require  individuals  and  corpor- 
ations ^o  give  information,  to  examine  their  records,  to  sum- 
mon witnesses,  etc.,  and  to  direct  the  attorney  general  to  proceed 
against  persons  refusing  their  demands.*^ 

By  legislation  of  1901  and  1905  the  powers  of  the  tax  commis- 
sion have  been  very  greatly  increased. 

The  commissioners  now  exercise  a  general  supervision  and 
control  over  the  administration  of  the  laws  of  assessment  and 
taxation  by  the  local  assessors,  boards  of  review,  supervisors  of 
assessment,  and  county  boards  of  assessment,  "to  the  end  that 
all  assessments  of  property  be  made  relatively  just  and  equal 
at  true  value  in  substantial  compliance  with  law."  With  the 
assistance  of  the  district  attorneys  they  direct  proceedings  to 
be  instituted  for  the  enforcement  of  penalties  against  local  offi- 
cers and  other  persons  for  failure  to  comply  with  the  laws  gov- 
erning the  return,  assessment,  and  taxation  of  property,  'and 
cause  complaints  to  be  made  against  such  officers  to  the  proper 
court  for  their  removal  from  office  for  misconduct  or  neglect  of 
duty  in  this  connection.*^  Over  the  supervisor  of  assessments 
the  commissioners  have  additional  authority.  Should  the  county 
board  fail  to  elect  such  supervisor  as  required  by  law,  the  ap- 
pointment is  made  by  the  tax  commissioners,  and  the  compensa- 
tion, within  certain  limits,  is  also  prescribed  by  them.  Further, 
the  commissioners  may  even,  upon  charges  preferred,  remove 
any  supervisor  for  incompetency,  fraud,  or  wilful  neglect  of 
duty.** 

Upon  complaint  made,  the  commissioners  may  in  their  discre- 
tion, either  before  or  after  an  assessment  has  been  completed, 
order  a  re-assessment  of  all  taxable  property  in  any  assessment 
district  by  persons  appointed  by  them  for  that  purpose.  When 
any  local  officer  is  unable  to  perform  any  of  his  duties  in  con- 


*^Lcms,    1899.    ch.    206,    sees.    3-4. 

*"  Laws,  1905,  ch.  .380,  sec.  9   (1-4)  ;  Laws,  1901,  ch.  445,  sec.  10.     Of.  Latca, 
1901,    ch.   220,    sec.    1. 

**Laws,   1905,    ch.    523,   sec.    1. 
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nection  with  this  re-assessment,  a  special  deputy  for  the  pur- 
pose may  be  appointed  by  the  commissioners.  In  making  any 
of  these  appointments  the  commissioners  are  not  confined  to  res- 
idents of  the  district  where  the  re-assessment  is  ordered.  Com- 
pensation for  such  service  is,  within  certain  limits,  determined 
by  the  commissioners  and,  with  the  other  expenses,  is  paid  by 
the  state   and  charged  against  the  district.*"* 

Until  1905  the  assessment  determined  by  the  county  board  of 
equalization  might  be  carried  on  appeal  to  the  circuit  court, 
which  appointed  a  commissioner  to  pass  upon  the  assessment;** 
but  that  year  the  tax  commission,  better  suited  for  such  a  func- 
tion on  account  of  the  data  possessed  by  the  commissioners  as 
to  the  valuation  of  the  property  in  the  counties,*'^  was  substi- 
tuted for  the  court.  The  commissioners  are  authorized  in  their 
discretion  "to  include  in  such  review  and  redetermination  all  of 
the  taxable  property  in  said  county  and  extend  the  same  beyond 
the  issues  as  made  up  on  the  preliminary  hearing,  if  at  any  time 
during  the  progress  of  their  investigations  they  shall  be  satisfied 
that  such  course  is  necessary  in  order  to  accomplish  substantial 
justice  and  to  secure  relative  equality  as  between  all  the  assess- 
ment districts  in  such  county."  In  making  such  investigations 
the  commissioners  have  very  extensive  authority,  including  the 
powers  of  local  assessors.  The  expenses  of  the  review  are  paid 
in  the  same  manner  as  the  expenses  in  case  of  re-assessment.** 

In  securing  information  relative  to  taxation  the  commissioners 
have  large  powers  over  local  officers,  associations,  and  individuals, 
summoning  witnesses  and  compelling  their  attendance  with  the 
assistance  of  the  attorney  general.  They  investigate  not  only 
the  methods  practiced  in  the  localities  but  also  the  systems  of 
other  states  and  countries,  and  advise  the  governor  and  the  legis- 
lature in  reference  to  needed  legislation.*® 

But  after  aU  the  legislation  which  has  been  described  above, 


"Laws,    1905.    ch.    259. 

^oLaws,  1S80,   ch.   291. 

*''  Report  of  Tax  Comm-iasion,  1907,  pp.  10-11  :  Wiscon»in,  State  Journal,  Aug. 
22.  1906. 

^  Laws,  1905,  ch.  474. 

*»LaAC8,  1905,  ch.  380,  sees.  9  (5-11,  13-14),  10.  Cf.  Laics,  1901,  ch.  220, 
Bee.  1. 
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conditions  are  far  from  satisfactory,  especially  in  the  assess- 
ment of  personal  property.  "The  efforts  of  the  commission  to 
secure  compliance  with  the  law  have  had  no  effect,  and  the  state 
and  local  assessments  of  personal  property  are  further  apart 
in  1906  than  at  any  former  time. '  '^^  Both  the  governor  and  the 
tax  commissioners  are  convinced  that  the  evil  is  inherent  in  the 
general  property  tax.*^ 

The  recentlj^  acquired  authority  of  the  commissioners  to  "in- 
quire into  the  system  of  accounting  of  public  funds  in  use  in 
towns,  cities,  villages  and  counties,  and  to  devise  and  prescribe 
a  uniform  system  of  accounting  of  the  receipts  and  disburse- 
ments of  public  funds  in  the  municipalities  of  the  state.  "^^  is  an 
important  extension  of  central  administrative  control  over  the 
localities,  but  it  is  only  indirectly  connected  with  taxation.  The 
powers  of  the  commissioners  in  the  taxation  of  corporations  are 
described  below.'^ 

The  Apportionment  of  Taxes.  Under  the  system  which  pre- 
vailed until  1845,  the  treasurer  of  the  territory  simply  de- 
manded the  amount  of  taxes  due  the  territory  as  shown  in  the 
reports  made  by  the  counties.^*  Under  the  present  system  the 
auditor  or  the  secretary  of  state  has  apportioned  and  certified 
the  state  tax  to  the  counties." 

The  Collection  af  Taxes.  The  secretary  of  state  superintends 
the  collection  of  all  taxes  as  of  all  other  moneys  due  the  state.^^ 
The  taxes  have  always  been  paj^able  to  the  territorial  or  state 
treasurer  by  the  county  treasurer.®'^  Since  1858,  when  the  county 


'^0  Governor's  Message,  1907,  p.  7.  See  also  Report  of  Tax  Cominissnon,  1907. 
pp.   19-26. 

^^  Oovernor's  Message,  1907,  p.  G:  Report  of  Ta<c  Commission.  1907,  pp.   20-4. 

^^Laws.  1905.  ch.  380,  sec.  9   (12). 

S3  Pp.  87-9. 

"  Lau-s,  1837-8,  No.  93,  sec.  3. 

''^Laws,  1845,  p.  1,  sec.  6;  Revised  Statutes,  1849,  ch.  15,  sec.  42;  Revised 
Statutes.  1898,  see.   1070. 

"Laws.  June,  1848,  p.  115,  sec.  10  (6)  ;  Revised  Statutes,  1898.  sec.  144  (9). 
See  also  ahore,  p.  42.  From  1859  to  1878  the  secretary  was  authorized  to  decide, 
with  the  advice  of  the  attorney  general,  all  questions  as  to  the  construction  ot 
the  tax  laws,  subject  to  an  appeal  to  the  supreme  court.  Laws,  1859,  ch.  167, 
sec.  50 ;  Revised  Statutes,  1878,  sec.  4978.     , 

"ST  Laics,  1837-8.  No.  93,  sec.  3 ;  Laws,  1845,  p.  1,  sec.  4 ;  Revised  Statutes, 
1849.  ch.  15,  sec.  84:  Revised  Statutes,  1858,  ch.  18;  Laics,  1859,  ch.  14;  Laws, 
1899,    ch.    335,   sec.   8.      See    Oorernor's  Message,  1859,   p.   15. 
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treasurer  does  not  pay  over  the  full  tax,  he  has  been  required 
to  file  with  the  state  treasurer  an  affidavit  to  the  effect  that  he 
has  paid  the  whole  amount  received  by  him.^^ 

Until  1858  the  counties  were  very  delinquent  in  paying  their 
quotas  of  the  state  tax.^^  From  the  beginning  penalties  were  en- 
acted against  the  county  treasurers  for  any  neglect  to  turn  over 
the  state  taxes/'"  but  the  delinquency  of  the  smaller  localities  in 
their  payments  to  the  county  treasurer  made  these  penalties  of 
no  avail.^^  For  some  years  previous  to  1858  it  had  been  the 
practice  of  the  state  treasurer  to  retain  the  school  moneys  ap- 
portioned to  the  delinquent  counties  in  order  to  balance  their 
indebtedness  to  the  state,  but  that  year  the  treasurer  concluded 
that  such  a  procedure  was  not  authorized  by  law/^  as  was  later 
decided  by  the  supreme  court  in  the  case  of  swamp  land  funds 
retained  for  the  same  purpose.^^  In  1858  a  penalty  was  enacted 
against  delinquent  counties,  and  the  practice  of  retaining  school 
moneys  legalized,  no  county  being  permitted  to  draw  any  money 
from  the  state  treasury  as  long  as  it  should  be  indebted  to  the 
state  for  taxes.**  The  operation  of  this  law  was  later  declared 
to  have  been  "most  happy ",®^  but  it  was  repealed  the  next  year 
after  its  enactment,  and  even  the  penalties  collected  were  re- 
turned,®® on  the  ground  that  by  reason  of  the  delinquency  of 
some  of  the  to^ns  of  a  county  the  burden  was  thrown  upon 
those  which  had  already  paid.®^  But  the  "old  difficulty"  re- 
turned,®* and  again  in  1872  a  penalty  was  provided  against 
delinquent  counties,  with  the  retention  of  all  moneys  due  the 


"Laws,  1858,  ch.  152,  sec.  3;  Revised  Statutes,  1898,  sec.  1122. 

^'E.  ff..  House  Journal,  1839-40,  pp.  817-8;  Senate  Journal,  June,  1848.  ap- 
pendix,  pp.    22-4 ;    Wisconsin   WeeMy  Patriot.   Nov.    27,    1858. 

•»  Lav's,   1837-8.   No.   93.   sec.   4  ;   Revised  Statutes,  1898,   sec.    1123. 

«^  Assembly  Journal.  1858,  pp.  1300-1;  Weekly  Wisconsin  Patriot,  Feb.  26, 
1859. 

^^  Assembly  Journal,  1858,  p.  1300. 

'"State  V.  Hastings,  11  Wis.  448    (1860). 

«*iau-s.    1858,   ch.    152,   sees.    1-2. 

'^Assembly  Journal,   1862,    p.    641. 

•»  Laws,  1859,   ch.   29,   sec.   1 ;   ch.   67. 

"  Weekly  Wisconsin  Patriot,  Feb.   26,    1859. 

«E.  g.,  Assembly  Journal,  1862,  p.  641;  Tteport  of  Secretary  of  State,  1866, 
p.   37. 
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county  from  the'  state  except  school  moneys.^®     The  "old  diffi- 
culty" disappeared.^** 

2.  The  Taxation  of  Corporations 

The  state  taxation  of  corporations  began  in  1848  with  tele- 
graph companies/^  and  has  been  extended  to  many  classes  of 
corporations,  with  the  result  that  most  of  the  state  revenues  are 
now  derived  from  this  source.  The  methods  of  taxation  applied 
to  corporations  are  the  "license  system"  and  the  system  gov- 
erning the  taxation  of  railroads  and  certain  other  carriers. 

The  License  Tax."^^  This  was  the  method  first  employed^' 
in  the  state  taxation  of  corporations,  and  it  is  still  employed  in 
the  case  of  many  classes  of  corporations.  The  method  is  prac- 
tically that  of  self-assessment.  The  tax  is  usually  estimated  by 
the  state  treasurer  upon  the  basis  of  reports  of  the  required  data 
made  by  the  corporations  to  him,  and  is  paid  directly  to  him. 
At  present  all  insurance  companies  are  licensed  by  the  commis- 
sioner of  insurance,  the  companies  making  their  reports  to  him, 
and  in  some  cases  also  paying  the  tax  through  the  commissioner. 
The  license  taxes  are  enforced  by  money  forfeitures,  forfeiture 
of  license,  or  sale  of  the  corporate  property.'^* 

The  Taxation  of  Bailroads  and  Certain  Other  Carriers.''^  The 
license  system  of  taxing  railroads  was  established  in  1854  and 
continued  to  1903,  when  the  present  ad  valorem  system  was 


«»L(ms,  1872,  ch.  158;  Revised  Statutes,  1898,  sec.  1124. 

'"'Assembly  Journal,  1873,  appendix,  p.   7. 

"Laws.    Feb..    1848.    p.    257,    sec.    3. 

"The  validity  of  the  "license"  system  was  upheld  in  M.  d  M.  R.  R.  Go.  v. 
Board  of  Supervisors,  9  Wis.  431  (1855),  but  the  opposite  conclusion  was 
reached  in  State  v.  W.  L.  d  F.  R.  P.  R.  Co.,  11  Wis.  35  (1860).  However  a 
return  was  made  to  the  precedent  of  the  former  decision  in  KneeJand  v.  Wau- 
kesha, 15  Wis.  454  (1862).  See  also  State  v.  Railway  Oca.,  128  Wia.  449, 
(1906)  :  Nunnemacher  v.  State,  129  Wis.  190  (1906)  ;  State  v.  C.  d  N.  W.  Rv. 
Co.  112  N.  W.  (Wis.)  515  (1907)  ;  State  v.  O.  M.  &  St.  P.  Ry.  0..  112  N.  W. 
(Wis.)    522    (1907). 

'» Lams,   Feb.,   1848.    p^    257,    sec.    3. 

''^  E.  g.,  Laws,  1891,  ch.  422 ;  Revised  Statute^,  sees.  1222  g-j. 

« Of.  State  V.  Railway  Cos.,  188  Wis.  449,  485-98  (1906)  ;  Snider,  Taxation 
of   O-ross  Receipts  of  Railicays  in  Wisconsin. 
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substituted.^^  At  first  the  companies  simply  paid  to  the  state 
treasurer  a  tax  on  their  gross  earnings,  estimated  upon  the  basis 
of  reports  which  he  received  from  the  companies.^^  Although 
by  the  provision  of  a  statute  of  187-4  the  railroad  commissioner 
was  required  to  ascertain  and  report  to  the  state  treasurer  cer- 
tain data,^^  which  might  have  been  used  as  a  check  upon  the 
report  made  by  the  railroads,  the  treasurer  was  not  required  to 
consider  this  information  before  issuing  the  license,  the  com- 
panies continuing  to  be  "their  own  assessors  and  their  own 
collectors''^^  until  1899,  when  the  approval  of  the  reports  by  the 
commissioner  was  required  before  the  license  could  be  issued.^** 
In  case  of  failure  to  report  as  required,  the  treasurer  was  au- 
thorized to  make  the  assessment  without  the  report.^^ 

In  1903  the  taxation  of  railroads  was  assimilated  to  the  taxa- 
tion of  general  property  and  the  assessment  of  the  tax  turned  over 
to  the  tax  commission.*^  Thirty  years  before  the  secretary  of 
state  had  urged  that  the  railroads  should  be  taxed  by  the  state 
board  of  assessment.*^  In  making  the  assessments  the  commis- 
sioners are  given  access  to  all  records  in  the  various  departments 
of  the  state  and  local  governments  and  are  authorized  to  re- 
quire local  officers  to  report  for  their  information.  All  records 
of  the  railroads  are  subject  to  examination  by  the  commissioners, 
and  the  commissioners  may  compel  the  attendance  of  witnesses. 
Annual  reports  to  the  commission  are  required  of  all  railroads. 


"By  Lavs,  190.3,  ch.  ?>15,  sec.  2.3  and  Laics,  190.5.  ch.  216,  sec.  9,  the  pay- 
ment of  license  fees  as  part  of  the  tax  was  retained  until  1909,  "so  that  in  case 
the  ad  valorem  provisions  were  assailed  in  the  courts,  suflScient  time  would 
elapse  for  a  judicial  determination  of  the  validity  of  these  provisions  and  in 
the  meantime  the  license  fees  on  gross  earnings  would  be  paid  into  the  state 
treasury."     Report  of  Tax  Commission,  1907,  p.   84. 

■'''Laws.   1854,   ch.  74;  Laws,  1860,   ch.    174. 

™  Latcs,  1874,  ch.  273,  sec.  12  ;  Revised  Statutes,  1898.  sec.  1795  ;  La^cs,  1899, 
ch.   308,   sec.   3. 

■f*  Report  of  Railroad  Commisaioner,  1884,  p.  13. 

'^Laws,  1899,  ch.  308,  sec.  4.  See  State  v.  Railway  Cos.,  128  TTi*.  449, 
477  (1906).  In  18.56.  in  case  of  the  Wisconsin  &  Superior  R.  R.  Co.,  the 
governor  was  authorized.  In  order  to  ascertain  the  truth  of  the  statements 
made  in  the  company's  report,  to  examine  the  books  and  papers  of  the  com- 
pany, and  to  examine  under  oath  the  officers,  etc.     Laws,  1856,  ch.  137,  sec.  23. 

«  Lairs,  1854.   ch.  74,  sec.   5. 

'^  Laics,    1903,   ch.    315. 

'^Report  of  Secretary  of  State,  1873,  pp.  28-30.  Of.  Report  of  Tax  Com- 
mission,   1903,    pp.    182-4,    259. 
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but  if  the  report  is  not  made  as  required,  the  commission  is  di- 
rected to  "inform  itself  the  best  way  it  may"  on  the  matters 
necessary  for  valuation.  The  commission  determines  the  aver- 
age rate  of  taxation  on  all  the  property  in  the  state,  and  ap- 
plies this  rate  to  the  railroads.^* 

The  enforcement  of  the  payment  of  railway  taxes  to  the  state 
treasurer  has  been  secured  by  provisions  for  pecuniary  forfeit, 
sale  of  the  road,  forfeiture  of  franchise,  and  revocation  of  11- 
cense.^^ 

This  method  of  taxation  had  already  been  applied  in 
1899  to  express  companies,  sleeping-car  companies,  freight- 
line  companies,  and  equipment  companies,  formerly  paying  a 
license  tax.  When  the  system  was  changed  in  1899,  the  assess- 
ment was  put  into  ^  the  hands  of  the  old  state  board  of  assess- 
ment instead  of  the  tax  commission  which  finally  took  charge  in 
1903.  Under  the  statutes  of  1899  and  subsequent  legislation  the 
procedure  is  very  similar  to  that  in  the  taxation  of  railroads.^' 
Likewise  telegraph  companies  came  under  the  authority  of  the 
commission  in  1905.^^ 

According  to  the  provisions  of  statutes  of  1895  and  1897 
certain  classes  of  street  railways,  and  electric  light  and  power 
companies  were  required  to  pay  a  license  tax  to  the  municipality, 
of  which  a  certain  proportion  was  turned  over  as  a  state  and 
county  tax  to  the  county  treasurer.  The  county  treasurer  then 
remitted  the  state's  share  to  the  state  treasurer.^^  Previous  to 
1899  the  state  administration  had  no  check  whatever  upon  the 
localities  in  respect  to  this  tax,  and  the  reports  from  the  local 
assessors  and  the  companies  required  by  statutes  of  that  year 
were  made  only  to  the  railroad  commissioner.^^     In   1905  the 


^  Lmcs,  190.3,  ch.  .31.5;  Laws,  190.5,  ch.  216.  Cf.  Report  of  Tax  Commission, 
1907,  pp.  84-108.  The  validity  of  this  railroad  taxation  was  determined  in 
C.  d  N.  W.  ny.  Co.  V.  State,  128  Wis.  553  (1906).  See  also  Report  of  Tm 
Commission.   1907.    pp.    108-21. 

85  Laws,  1854,  ch.  74 ;  Laws,  1860,  ch.  174,  sec.  3 ;  Laws,  1862,  ch.  22,  sees. 
4-5 ;  Revised  Statutes,  1898,  sees.  1212,  1214 ;  State  v.  Railway  Cos.,  128  Wis. 
449  (1906). 

si'Lf/trs.  1899,  chs.  111^;  Lans,  1905,  ch.  477.  See  Report  of  Tax  Commis- 
sion, 1903,  p.  9. 

^T  La-ics,    1905,    ch.    494. 

ss  Laws,  1895.   ch.   363 ;  Laws,  1897,   ch.   223. 

8»La«s,    1899,    chs.    308,    329. 
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authority  of  the  tax  commission  was  extended  to  such  corpora- 
tions, now  including  street  railway  companies  and  electric  light 
and  power  companies  operated  in  connection  with  street  rail- 
ways, under  provisions  similar  to  those  governing  the  taxation 
of  railroads.  But  a  proportion  of  the  tax  is  divided  by  the 
commissioners  among  the  towns,  cities,  and  villages  in  which 
the  companies  operate,  upon  the  basis  of  gross  receipts  in  the 
various  localities."" 

This  method  of  apportionment  is  similar  to  that  employed 
in  the  taxation  of  a  certain  class  of  water  craft  while  such  were 
subject — from  1901  to  1905 — to  special  state  taxation.  The 
tax  was  paid  to  the  state  treasurer  upon  the  basis  of  statements 
made  by  the  companies  to  the  secretary  of  state,  and  the  state 
treasurer  paid  to  the  county  treasurer  the  county's  share  of  the 
tax.«i 

3.  The  Inheritance  Tax*^- 

The  central  authorities  have  considerable  control  over  the 
counties  in  securing  the  state's  share  of  the  inheritance  tax  es- 
tablished in  1903.  The  tax  is  paid  to  the  county  treasurer,®' 
who  reports  to  the  secretary  of  state  the  amount  received,  and 
pays  over  the  state's  share  to  the  state  treasurer.  The  receipt 
given  by  the  coimty  treasurer  upon  the  payment  of  the  tax 
must  be  countersigned  by  the  secretary  of  state  in  order  to  be 
valid  in  the  final  accounting  of  the  estate,  and  holders  of  se- 
curities belonging  to  the  decedents  are  prohibited  from  deliver- 
ing them  to  the  executors,  etc.,  without  prior  notice  to  the  sec- 
retary. The  county  judge  reports  to  the  secretary  the  name  of 
every  decedent  whose  estate  is  liable  for  such  tax  and  upon 
whose  estate  an  application  has  been  made  for  letters  of  ad- 
ministration, and  also  states  the  valuation  of  the  legacies,  etc. 


'"Laws,  1905.   ch.   4m. 

«  Laws,  1901,  ch.  192  ;  Laivs,  190.5,  ch.  487. 

»*  The  Inheritance  tax  law  of  1899  was  declared  to  be  unconstitutional  In 
Black  V.  State.  113  Wis.  205  (1002K  but  the  constitutionality  of  tho  present 
act  was  upheld  in  Nimnemacher  v.  State,  129  Wis.   190    (1906). 

»'In  certain  cases  the  tax  may  be  paid  either  to  the  county  treasurer  or  to 
the  secretary  of  state. 
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The  secretary  may  apply  to  the  county  court  for  a  reappraisal 
of  the  estate.  Composition  of  expectant  estates  may  be  effected, 
under  certain  circumstances,  by  the  county  treasurer,  but  only 
with  the  consent  of  the  secretary  of  state  and  attorney  general. 
As  the  last  instance  of  control  by  the  central  administration,  the 
commissioner  of  insurance,  upon  application  from  the  county 
court,  determines  the  value  of  future  and  contingent  estates.** 
But  much  difficulty  has  been  experienced  in  enforcing  the  law, 
and  large  sums  are  believed  to  have  been  lost  to  the  state  on  ac- 
count of  undervaluation  by  the  local  authorities  and  the  con- 
cealment of  property.  Since  the  tax  commission  is  much  bet- 
ter equipped  to  enforce  the  law,  both  the  governor  and  the  secre- 
tary of  state  have  urged  that  the  administration  of  the  tax  should 
be  transferred  to  the  commission.®^ 

4.  The  Suit  Tax 

The  dollar  tax  on  suits  in  the  circait  court  was  created  by 
the  constitution  in  1848.®"  Its  only  noteworthy  feature  is  the 
difficulty  with  which  it  has  been  collected.  At  first  it  was  re- 
quired that  the  tax  should  be  paid  directly  by  the  clerk  of  the 
court  to  the  state  treasurer,®^  but  a  law  of  the  next  year  di- 
rected the  clerk  to  report  to  the  secretary  of  state  the  amount  of 
the  tax  received  by  him,  and  to  pay  the  tax  to  the  circuit  judge, 
filing  the  latter 's  receipt  with  the  secretary,  who  deducted  the 
amount  from  the  judge's  next  quarter's  salary.®*  A  change 
again  was  made  by  the  law  of  1855,  which  directs  the  clerk  to 
make  quarterly  payments  of  the  tax  to  the  county  treasurer  for 
the  use  of  the  state,  and  at  the  same  time  to  file  the  latter 's  re- 
ceipt with  the  secretary  of  state  and  send  him  a  statement  of  the 
number  of  suits  during  the  quarter.  The  secretary  is  to  notify 
the  circuit  judge  of  any  failure  of  the  clerk  to  report,  and  the 


^Laus.  1903.   ch.  44:   Cf.  Report  of  Tcue  Commission,  1907,  pp.   126-40. 

»'  Oovernor's  Message,  1905,  p.  12 ;  Oovernor'8  Message,  1907,  p.  13 ;  Report 
of  Secretary  of  State,  1906,  p.  4.  See  also  Wisconsin  State  Journal,  June  26, 
1907. 

"« Constitution,   Art.    VII,    sec.    18. 

'''Laws,   June.    1848,   p.    19.   sec.    17. 

'» Revised  Statutes,   1849,  ch.   10.   sec.   61. 
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latter  is  liable  to  removal  by  the  judge  for  such  neglect,**  The 
law  has  never  been  weU  obeyed,  and  large  amounts  have  been 
lost  to  the  state,"**  but  for  many  years  the  state  authorities  have 
seemed  to  take  no  interest  in  securing  a  better  compliance  with 
the  provisions  of  the  law."^ 

5.  Miscellaneous  License  Taxes 

Beginning  with  1852  "hawkers  and  peddlers" — later  legisla- 
tion has  added  other  such  transients — have  been  required  to 
pay  license  fees  to  the  state  treasurer,  either  directly  or  through 
the  treasury  agent.  The  license  is  issued  by  the  secretary  of 
state."2 


"Laws,   1855,    ch.    56,:    Revised   Statutes,   1898,    sees.    T43-4. 

^"^  E.  g..  Report  of  Secretary  of  State,  1851,  pp.  4-5;  Assembly  Journal,  1851', 
p.  826 ;  Senate  Journal,  1801,  pp.  362-3 ;  Report  of  State  Treasurer,  1868,  p.  11. 

"1  In  this  connection  may  be  mentioned  another  kind  of  state  revenue  col- 
lected with  great  difficulty.  The  constitution  of  1848  directs  that  the  clear 
proceeds  of  all  fines  collected  in  the  several  counties  for  any  breach  of  the 
penal  laws  shall  he  paid  into  the  state  treasury  {Constitution,  Art.  X,  sec.  2), 
and  the  Revised  Statutes  of  1849  require  such  payments  to  be  made  by  the 
county  treasurers  with  the  payments  of  the  county's  quota  of  the  state  taxes. 
Revised  Statutes,  1849.  ch.  10,  sec.  Ill;  Revised  Statutes,  1898,  sec.  715  (5). 
As  early  as  1854  it  was  believed  that  many  thousands  of  dollars  of  such  fines 
were  illegally  kept  from  the  state  treasury  (Assembly  Journal,  1854,  p.  15), 
and  hence  a  statute  of  that  year  authorized  the  governor  to  appoint  as  many 
State  agents  as  he  deemed  necessary  to  collect  any  money  due  the  state  from 
fines'  not  remitted  as  prescribed  by  law.  The  agents  received  thirty  per  cent, 
of  their  collections  as  compensation.  They  had  authority  to  examine  all 
records  of  any  court  or  officer  concerning  the  proceedings  in  any  suit  instituted 
for  the  recovery  of  any  fines  or  showing  the  disposition  of  the  moneys  re- 
ceived therefor,  and  to  collect  such  moneys  not  paid  within  the  time  required 
by  law.  I/OMJ.s,  1854,  ch.  87.  The  governor  considered  the  operation  of  this 
measure  to  have  been  successful  the  first  year  (Governor's  Message,  1855,  p.  8), 
but  for  some  reason  it  was  repealed  in  1859.  Laws.  1859,  ch.  121,  sec.  9. 
Apparently  the  law  has  not  been  well  obeyed  any  of  the  time  since,  the  larger 
and  more  prosperous  counties  being  the  worst  offenders.  Report  of  State  Su- 
pirintevdent.  1880.  pp.  XL-XLI  ;  Assrmhly  Journal,  1882,  p.  21.  After  the 
supreme  court's  decision  of  1881  to  the  effect  that  the  "clear  proceedis"  are 
to  be  found  by  subtracthig  only  the  county  treasurer's  two  per  cent,  fees, 
and  not,  as  was  contended,  also  the  costs  of  prosfecutlon  IBtate  v.  Miles,  52 
Wis.  488  (1881).  See  also  State  v.  Oa^ey,  5  Wis.  318  (1856)  ;  Patterville  v. 
Bell,  43  Wis.  488  (1878);  State  v.  Delano,  80  Wi8.  259  (1891)]  the  law  was 
better  obeyed  (Asaemhly  Journal.  1882,  p.  21),  but  it  is  believed  that  very 
large  sums  are  still  illegally  withheld.  See  Bills.  1905,  No.  405  S.,  sec.  3; 
Sub.  No.  656  A.,  sec.  3 ;  Wisconsin  State  Journal,  Apr.  26,  1905. 

"2  Laws,  1852,  ch.  386,  and  many  amendments ;  Laws,  1905.  ch.  490  ;  Laws, 
1907,   sts.    1573,   1584.     This  tax   was   declared   unconstitutional   in    1904  on   ac- 
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In  1866  the  secretary  of  state  reported  that  the  law  requir- 
ing the  payment  of  these  fees  was  not  generally  obeyed  and  that 
the  state  was  overrun  by  non-resident  dealers.^°^  Accordingly 
the  office  of  treasury  agent  was  established  in  1867  in  order  to 
secure  the  enforcement  of  the  law.  The  agent  is  appointed  hy 
the  governor,  holding  office,  formerly  during  the  governor's 
pleasure,^"*  but  since  1905  for  the  term  of  two  years.^"^  His 
compensation  formerly  depended  upon  the  amount  of  penalties 
collected  for  breach  of  the  law  and  the  amount  of  his  collec- 
tions,^"^ or  upon  the  latter  alone.^"^  Recently  the  fixed  sum  of 
two  thousand  dollars  has  been  allowed  for  the  salaries  of  both 
the  agent  and  his  assistant.^**^  The  agent  may  appoint  an  as- 
sistant treasury  agent,  and,  for  some  purposes,  special  treas- 
ury agents.  The  agent  is  directed  to  enforce  the  provisions  of 
the  law  in  regard  to  hawkers,  peddlers,  etc.,  and  to  perform  such 
other  duties  as  the  secretary  of  state  may  prescribe  underanyother 
license  law.  All  of  these  officers  have  large  powers  in  securiag 
compliance  with  the  law.^"^  Whenever  the  agent  deems  it  nec- 
essary the  attorney  general  is  required  to  assist  in  actions 
brought  for  the  collection  of  forfeitures. ^^*'  The  report  of  the 
treasury  agent  is  made  to  the  governor."^ 

Licenses  to  private  employment  agencies  are  issued  by  the 
secretary  of  state  upon  payment  of  the  requisite  fees  to  him.^^^ 


count  of  certain  class  legislation  embodied  In  the  law.  State  v.  Whitcom,  122 
Wis.  110.  It  had  been  previously  upheld  but  this  objection  was  not  then 
considered.  Men-ill  v.  State,  38  Wis.  428  (1875).  See  also  Van  Buren  v. 
Downing,  41  Wis.  122  (1876).  The  constitutional  objections  -were  removed  by 
the  law  of  190.5.  Licenses  to  sellers  of  bankrupt  stocks,  etc.,  were  formerly 
issued  by  the  state  treasurer  instead  of  the  secretary  of  state.  Laws,  1891, 
ch.   443.   sec.   4  ;   Laws,  1905,   ch.   490,   sec.   16. 

^"^  Report  of  Secretary  of  State,   1866,    pp.    38-9. 

»<>♦  Laws,   1867,   ch.    176,   sec.    1 ;   Laws,   1872,    ch.    177,    sec.    1. 

"SLUM'S,    1905,    ch.    490,    sec.    10. 

^o'Latis,  1867,   ch.    170,   sec.   3. 

^<"  Latcs,   1905,   ch.    490,    sec.    14. 

«>8  haws,  1907,  St.  1583.  The  deputies  receive  a  percentage  of  their  collec- 
tions.    Ihid. 

^o»  Laws,  1867,  ch.  176;  Laws,  1868,  ch.  177,  sec.  13;  Laws,  1870,  ch.  72, 
sec.    15 ;   Revised  Statutes,   1878,    sec.    1579 ;    Laws,   1905,    ch.    490,    sees.    11-12. 

""iJewsed    Statutes.   1898,    sec.    101    (5). 

»»i  Laws,   1889.   ch.   172 :    Laws,  1905,    ch.   490,   sec.   11. 

^■^La/ws,  1901,   ch.   420,   sec.   10;   Laws,  1903,   ch.   434,   sec.  9. 
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For  a  few  years,  upon  payment  of  the  required  fees  to  the  sec- 
retary of  state,  he  issued  to  non-residents  hunting  licenses, 
countersigned  by  the  state  fish  and  game  warden,"^  but  since 
1901  the  licenses  have  been  issued  by  the  warden  and  counter- 
signed by  the  secretary.*" 


^Lcma,  1897,  ch.  221,  sec.  2. 
"♦I/Otce,    1901.   ch.    358,    sec.    3 
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CHAPTER  IX 


THE  ADMINISTRATION  OF  ELECTIONS 

I.  General  Elections.  Nominations. — Notice  of  Elections. — 
Election  Beturyis. — The  State  Canvass:  The  Board  of  State 
Canvassers.  II.  Special  Elections.  III.  Contested  Elec- 
tions.   IV.    Voting  JVIachines. 

I.    General  Elections 

Nominations.  Previous  to  1889  the  state  administration  had 
nothing  to  do  in  connection  with  nominations  to  office.  A  statute 
of  that  year  requires  that  nominations  to  state  offices  and  to 
offices  of  any  division  greater  than  a  county  be  made  by  filing 
the  nomination  papers  of  the  candidate  with  the  secretary  of 
state,  and  directs  the  secretary  to  certify  the  nominations  to  the 
county  clerks  before  the  election.^  Under  the  system  of  direct 
nomination  the  functions  of  the  state  administration  in  primary 
elections  are  similar  to  those  performed  in  general  elections,^ 

In  case  of  a  division  in  any  party  and  a  claim  by  two  or  more 
factions  to  the  same  party  name,  the  secretary,  in  certifying 
nominations,  is  expressly  required  by  a  law  of  1891  to  give  pref- 
erence to  the  convention  held  pursuant  to  the  call  of  the  regular 
constituted  party  authorities,  and  to  give  a  name  to  the  other 
faction  if  the  latter  presents  no  party  name.  When  two  or  more 
conventions  are  held,  each  claiming  to  be  the  regular  party  con- 
vention, preference  must  be  given  to  the  nominations  of  the  one 
certified  by  the  committee  which  has  been  officially  declared 


^Lawa,  1889,  ch.  248,  sees.  7,  10,  12;  Revised  Statutes,  1898,  sees.  32-4. 
*Law8,  1903,  ch.  451,  sees.  4    (1.  5),   6   (1),  7,  16   (3),  17-19;  Laws,  1907, 
■t  11   (4,  6-7,  16-7,  19,  27),  87m. 

[410] 


BARNETT — CENTRAL    ADMINISTRATION    OF    WISCONSIN  95 

as  authorized  to  represent  the  party.^  The  secretary  of  state 
thus  has  no  discretion  in  the  matter.* 

Notice  of  Elections.  Notice  of  general  elections  has  always 
been  given  by  the  secretary  of  ^tate,  at  first  to  the  sheriff,  and 
later  to  the  county  clerk — at  present  for  state  officers,  supreme, 
circuit,  and  county  judges,  members  of  the  legislature,  represen- 
tatives in  congress,  and  presidential  electors.^  Notice  of  ques- 
tions submitted  to  the  vote  of  the  people  of  the  state  is  given  in 
the  same  manner.*' 

Election  Returns.  During  the  territorial  period  the  county 
clerk  transmitted  copies  of  the  abstract  of  votes  at  the  election 
to  the  secretary  of  the  territory  alone,^  but  since  1848  copies  have 
been  sent  to  the  governor,  secretary  of  state,  and  state  treas- 
urer.^ Should  no  statement  be  received  within  the  period  pre- 
scribed by  law,  the  secretary  is  authorized  to  send  a  special 
messenger  for  such  statements,^  and  in  case  of  delay  in  the  re- 
ceipt of  the  statement  of  the  votes  for  presidential  electors  the 
governor  is  authorized  to  send  a  messenger  to  obtain  the  same.*' 

The  State  Canvass:  The  Board  of  State  Canvassers.  (1) 
The  Organization  of  the  Board.     The  territorial  canvass   (for 


''Laws,   1891,   ch.   379.   sec.   8;  Revised  Statutes,  1S98,   sec.   35. 

*  State  V.  Houser,  122  Wis.  534  (1904).  OJ.  Wisconsin  State  Journal,  Oct. 
5,  1904.  The  accounts  of  the  campaign  expenses  of  candidates  for  those  of- 
fices for  which  the  certificates  of  election  are  issued  by  the  secretary  of  state 
must  be  filed  with  the  secretary.  Laws,  1897,  ch.  358,  sec.  6 ;  Revised  Stat- 
utes, 1898,   sec.   4543c  ;  Laws,  1905,    ch.  502. 

s  Laws,  June,  1848,  p.  191,  tit.  3,  sec.  1 ;  Rev-ised  Statutes,  1849,  ch.  6, 
sees.  10,  12:  Lairs,  1883,  ch.  327,  sec.  1  ;  Laics,  1907,  st.  20;  Laws,  June,  1848, 
p.  19,  sec.  1 ;  Laws,  1852,  ch.  395,  sec.  1 ;  Laws,  1854,  ch.  36,  sec.  1 ;  Laws,  1899, 
ch.  47. 

Notices  of  vacancies  to  be  filled  at  a  general  election  are  given  by  the  secre- 
tary of  state  In  the  same  manner.  Laws,  June,  1848,  p.  191,  tit.  3,  sec.  JJ ; 
Revised  Statutes,  1849,  ch.  6  sec.  11 ;  Revised  Statutes,  1898,  sec.  941. 

The  secretary's  duty  hi  giving  out  notices  of  elections  Is  purely  ministerial, 
and  may  be  controlled  by  mandamus  or  Injunction.  State  v.  Cunningham,  81 
Wis.    440    (1892). 

« Laics,  1889,  ch.  248,  sec.  30 ;  Revised  Statutes,  1898,  sec.  58. 

''Laws,   1837-8,   No.   69,   sec.   17. 

« Laics,  June,   1848,   p.    191,   tit.   4,*   sec.   8;  Revised  Statutes,   1898,   sec.  87. 

» Laws,  1837-8,  No.  69,  sec.  18  ;  Laws,  June.  1848,  p.  191,  tit.  4,»  sec.  11 ; 
Revised  Statutes,  1898,  sec.  94.  Of.  State  v.  State  Canvassers,  36  Wis.  498 
(1874).  See  also  Laws,  1864,  ch.  322;  Annotated  Statutes,  sec.  59  and  note; 
Revised  Statutes,  1898.  sec.  94. 

^"Revised  Statutes,  1849,  ch.  6,  sec.  78;   Revised  Statutes,  1898,  s«te.  94c. 
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delegate  in  congress)  was  conducted  by  the  secretary  of  the 
territory,  strangely  enough,  "with  the  marshal  of  the  territory,  or 
his  deputy,  in  the  presence  of  the  governor.""  Since  1848  the 
board  has  consisted  of  the  secretary  of  state,  state  treasurer,  and 
attorney  general.^-  Should  only  one  member  of  the  board  be  pres- 
ent on  the  day  appointed  for  the  canvass,  the  clerk  of  the  supreme 
court,  upon  notice  by  the  member  present,  attends  with  him,  and 
they  two  form  the  board.^^  A  law  of  1876  provides  that  when 
any  member  of  the  board  is  a  candidate  for  an  office  for  which 
the  votes  are  canvassed  by  the  board,  the  chief  justice  of  the 
supreme  court  shall  designate  a  judge  of  the  circuit  court  to 
act  in  place  of  the  candidate,^*  but  under  a  statute  passed  four 
years  later  this  procedure  is  not  necessary  unless  demanded  by 
the  opposing  candidate,  and  the  chief  justice  may  appoint  either 
a  judge  of  the  circuit  court  or  a  state  officer.^^ 

(2)  The  Canvass.  For  the  canvass  of  votes  for  state  ofScers, 
judges  of  the  circuit  and  supreme  courts,  representatives  (until 
1848,  delegate)  in  congress,  presidential  electors,  and  questions 
submitted  to  the  people  of  the  state,  the  secretary  of  state  calls 
meetings  of  the  board  within  the  periods  prescribed  by  law. 
Upon  the  basis  of  the  statements  of  votes  received  from  the 
county  clerks,  the  board  determines  the  results  of  the  election  and 
certifies  the  determination  to  the  secretary  of  state,  who  records 
and  publishes  the  same,  and  sends  a  copy  of  the  certificate  to  the 
person  elected.^® 

In  1856,  in  the  case  of  Attorney  General  v.  Barstow,^''  the 
supreme  court  held  that  the  board  was  not  authorized  under 
the  law  to  receive  additional  or  supplemental  returns  from  the 


"  Laws,  1837-S,   No.   69,   sec.   17. 

"Laws,  .Tune,  1S4S,  p.  191,  tit.  4^  sec.  13;  Revised  Statutes,  1898,  sec.  93. 
Cf.  Laws,  June,   1848,   p.    19,    sec.    2;  Laws,   1854,   ch.    36.    sec.   9. 

"Revised  Statutes.   1849,  ch.   6,  sec.   09:  Revised  Statutes,  1898,  sec.  93. 

'^*Laws,   1876.    ch.    246.     See    Governor's   Message,   1876,    p.    9. 

« Laws,  1880,  ch.  318,  sec.  1 ;  Revised  Statutes,  1898,  sec.  93.  See  Wiscon- 
sin State  Journal.  Dpc.   6.   1879. 

^•Laws,  1837-8,  No.  69,  sec.  17;  Laws,  June,  1848,  p.  19,  sec.  1;  p.  191,  tit. 
4«,  sees.  12-5:  Revised  Statutes.  1849,  ch.  6,  sees.  72,  79-83;  Laws.  1852,  ch. 
395,  sec.  1 ;  Revised  Statutes,  1878,  sees.  70-1,  89 ;  Revised  Statutes,  1898,  sees. 
94a-^;  Laws,  1899,  ch.  47. 

"4    Wis.   567    (1856). 
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local  authorities,  but  must  determine  the  result  of  the  election 
from  the  regular  certified  statements  of  the  county  canvassers 
alone,  and  could  use  no  other  evidence  whatever;  and  this  opin- 
ion was  embodied  in  a  statute  of  1858.^^  In  rendering  a  deci- 
sion later  to  the  same  effect  in  State  v.  State  Canvassers, '^^  the 
court  suggested  that  the  tabular  statements  of  the  votes  by- 
towns  and  wards,  the  use  of  which  by  the  board  were  then  un- 
authorized, should  be  required  by  law  to  be  returned  to  the  board, 
and  the  board  empowered  to  enforce  the  correction  of  returns 
which  were  manifestly  erroneous.  The  Revised  Statutes  of  1878 
follow  this  advice,  requiring  the  tabular  statements  from  the 
county  commissioners,  and  authorizing  the  board  to  send  for 
corrected  returns.^" 

II.  Special  Elections 

The  law  of  1848  directs  that  special  elections  for  state  oflBcera 
and  presidential  electors,  made  necessary  on  account  of  an 
equality  of  votes,  shall  be  ordered  by  the  board  of  state  canvass- 
ers, and  that  all  other  special  elections  for  such  offices  and  all 
other  special  elections  except  those  for  local  offices  vacant  on 
account  of  an  equality  of  votes,  which  are  to  be  ordered  by  the 
local  canvassers,  shall  be  ordered  by  the  govemor.^^  Since  1849 
aU  special  elections  for  county  officers  have  been  ordered  by 
the  local  authorities,  and  all  other  special  elections  by  the  gov- 
ernor. ^^  The  governor  has  always  ordered  special  elections  to 
fill  vacancies  in  the  legislature.^^     All  of  these  orders  are  de- 


^  Loads,  1858,  ch.  78:  Revised  Statutes,  1898,  sees.  94e,  4544. 

'»36   Wis.   498,    509    (1874).     Cf.    Governor's  Message,    1877,   pp.    17-8. 

^  Revised  Statutes,  1878,  sees.  48,  62,  71 ;  Annotated  Statutes,  sec.  48,  note ; 
Revised   Statutes.   1898,   sees.   83,   94a,   94d. 

^Laws,  June,  1848.  p.  191,  tit.  2.  sees.  3,  7;  tit.  3,  sees.  5,  6;  p.  19,  sec. 
2.  From  1838  to  1848  in  case  of  a  tie  vote  for  a  local  oflSce,  the  election  was 
decided   by   lot.     La/ws,  1837-8.   No.   69,   sec.    16. 

**  Revised  Staiutea,  1849,  ch.  6,  sec.  14;  Revised  Statutes,  1898,  sec.  94n. 

^Laws,  1837-8,  No.  69,  see.  24:  Constitution,  Art.  IV,  sec.  14.  For  discus- 
sion in  regard  to  the  circumstances  under  which  the  gorernor  may  take  of- 
ficial notice  of  a  vacancy,  see  Wisconsin  State  Journal.  Oct.  24.  1870 :  Senate 
Journal,  1871,  p.  97 ;  Madison  Democrat,  Ang.  18,  1894  ;  Wisconsin  State  Journal, 
Ang.  23,  1894. 
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livered  by  the  secretary  of  state  to  the  county  clerk,  formerly 
to  the  sheriff.^*  Special  elections  are  conducted,  and  the  result 
canvassed  and  certified  in  the  same  manner  as  ia  general  elec- 
tions.^^ 

III.  Contested  Elections 

The  law  does  not  directly  bring  the  state  administration  into 
contact  -v^dth  contested  elections  further  than  the  requirement 
of  a  statute  of  1873  for  the  filing  of  the  notice  of  a  contested 
seat  in  the  legislature  in  the  office  of  the  secretary  of  state.^^  It 
seems  generally  to  have  been  the  custom  of  the  secretary  of  state 
to  make  up  a  list  of  the  members  elect  of  the  legislature  for  the 
use  of  that  body,  but  the  legality  of  this  practice  so  far  as  it 
pertains  to  contested  seats  has  been  questioned.  In  1887,  when 
there  was  a  contested  seat,  the  secretary  referred  the  question 
of  making  up  the  list  to  the  attorney  general.  It  was  the  opin- 
ion of  the  latter  that  although  there  was  then  no  statute  author- 
izing the  making  up  of  such  lists,  it  was  a  convenient  and  harm- 
less procedure  as  long  as  no  contest  arose,  but  that  in  such  a 
case  it  was  "unwise"  for  the  secretary  "to  attempt  to  decide 
the  question,"  which  would  be  an  infringement  of  the  authority 
of  the  house  to  determine  its  own  membership,  "both  as  to  the 
prima  facie  right  to  a  seat,  under  the  certificates  presented,  and 
also  as  to  which  of  the  contestants  is  entitled  to  retain  his  seat 
in  that  body."  He  therefore  advised  the  secretary  to  certify  the 
names  only  of  those  members  whose  rights  were  not  disputed.^^ 
But,  by  later  practice,  the  secretary  has  certified  all  names  as 
they  come  from  the  canvassers,  without  regard  to  any  notice  of 
a  contest  filed  in  his  office.  This  practice  is  recognized  in  a 
statute  of  1905,  which  requires  the  secretary,  previous  to  each 
regular  session  of  the  legislature,  to  make  a  list  of  the  members 


^  Laws.   June,   1848.   p.   191,   tit.  3,  sec.  3  ;  Revised  Statutes,  1898,   sec.  94o. 
2^  Revised  Statutes,  1849,  ch.  6,  sec.  6 ;  Revised  Statutes,  1898,  sec.  94p. 
'^'Laws,   1873,   ch.    191;   Revised  Statutes,   sec.   104. 

2T  Wisconsin  State  Journal,  Jan.   11,   12,   1887 ;   Madison   Democrat,  Jan.    13, 
1887. 
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elect  of  the  next  legfislature  and  forward  a  copy  to  each  of  the 
members.-® 

In  1880  the  supreme  court  was  given  by  statute  important 
powers  in  reference  to  the  canvass  in  certain  cases  of  contested 
elections.  In  Attorney  General  v.  Barstow^^  the  court  had  de- 
clared that  the  board  are  mere  ministerial  officers  and  not  a 
judicial  tribunal  whose  "determination"  is  final;  that  their 
certificate  is  only  prima  facie  evidence  of  the  truth  of  the  asser- 
tions made  therein  and  the  court  will  go  behind  the  certificate 
in  quo  tvarranto  proceedings  to  determine  the  fact  of  election. 
But  in  cases  in  which  officers  are  not  subject  to  be  ousted  by  quo 
warranto,  the  court  had  then  no  power  to  go  back  of  the  returns. 
This  was  made  apparent  by  the  opinion  in  State  v.  State  Canvass- 
ers,^'^ in  which  it  was  held  that  in  a  proper  case  the  court  would 
by  mandamfius  require  the  board  to  determine  which  one  of  the  can- 
didates for  the  office  of  representative  in  congress  was  entitled 
to  the  certificate  of  election;  but  the  court  refused  to  go  behind 
the  returns  and  correct  frauds  and  mistakes  and  determine  the 
right  to  the  office,  on  the  groimd  that  the  power  to  make  such 
determination  is  vested  exclusively  in  the  house  of  representa- 
tives.^^ The  object  of  the  law  of  1880  was  to  enable  the  court 
to  go  back  of  the  certificate  in  all  cases  which  could  not  thus  be 
reached  by  quo  warranto  proceedings.^^  This  law  provides  that 
in  any  proceeding  by  mandamus  against  any  board  of  canvassers 
in  the  supreme  court  to  compel  the  execution  and  delivery  of  a 
certificate  of  election  to  any  person  claiming  to  have  been  elected 
as  member  of  the  legislature  or  of  the  house  of  representatives 
or  as  a  presidential  elector  (the  latter  two  offices  alone  come 
under  the  jurisdiction  of  the  board),  the  court  may,  "if  it  is 
deemed  necessary  to  promote  the  ends  of  justice,"  inquire  into 
the  facts  of  the  election  irrespectively  of  the  election  returns, 
and  determine  who  is  in  fact  entitled  to  the  certificate  of  elec- 
tion.    The  certificate  issued  in  pursuance  of  such  determination 

'^  Loads,  1905,   ch.   480,   sec.   3. 

=94  Wis.   567    (1856). 

3«36   Wis.    498    (1874). 

»  Cf.   Lours,    1876,    Mem.,    No.    13. 

"  Wisconsin  State  Journal,   Jan.    28,    1880. 
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must  be  taken  as  the  true  and  lawful  certificate  of  election.^* 
But  of  course  there  is  here  no  attempt  to  limit  the  final  authority 
of  the  house  of  representatives  in  passing  upon  the  qualifica- 
tions of  its  own  members.^*  The  immediate  occasion  of  the 
enactment  of  the  law  was  the  recent  conflicts  in  the  legislatures 
of  other  states  and  especially  the  contest  between  the  rival  legis- 
latures in  Maine  in  the  winter  of  1879-80.^^ 

IV.  Voting  Machinis 

The  Wisconsin  voting  machine  commission  consists  of  three 
members,  two  of  whom  must  be  "mechanical  experts,"  and  not 
more  than  two,  members  of  the  same  political  party.  None  of 
them  may  have  any  precuniary  interest  in  any  voting  machine. 
They  are  appointed  by  the  governor  for  a  term  of  five  years. 
Their  compensation  consists  in  fees  paid  by  applicants  for  the 
examination  of  voting  machines  submitted  for  the  approval  of 
the  commissioners.  The  commissioners  make  public  examina- 
tions of  such  machines  and  determine  whether  they  satisfy  the 
requirements  of  the  law,  and  report  the  results  of  the  examina- 
tion to  the  secretary  of  state.  Only  such  makes  of  machines 
as  have  been  approved  by  the  commissioners  may  be  adopted 
by  the  localities.'^ 


^  Laws,  1880,   ch.   231 ;   Revised  Statutes,   1898.   sec.   3452i. 

^Milwaukee  Sentinel,  Feb.  10,  19,  1880;  Wisconsin  State  Journal,  Feb.  13, 
17,  1880;  Senate  Journal,  1880,  pp.  185-8,  207-13. 

^^  Maddson  Daily  Democrat,  Jan.  2B,  1880;  Wisconsin  State  Journal,  Jan.  28, 
Feb.   4,  13.    1880 ;   Assemhly  Journal,   1880,   p.    42. 

w  La/ws,  1901,  ch.  459,  sees.  1-2,  4  ;  Laws,  1905,  ch.  495,   sec.  1. 
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CHAPTER  X 


THE   PUBLICATION   OF    STATE    DOCUMENTS 

I.  The  Commissioners  of  Public  Printing.  II.  The  Print- 
ing OF  State  Documents.  III.  The  Custody,  Distribution, 
AND  Sale  of  State  Documents 

I.     The  Commissioners  of  Public  Printing 

During  the  territorial  period  public  printing  was  generally 
assigned  at  each  session  of  the  legislative  assembly  by  joint  reso- 
lutions and  resolutions  of  each  house.  In  1845  a  general  law 
provided  for  the  annual  appointment  of  a  printer  by  the 
assembly,  his  term  beginning  at  the  close  of  the  session.  Such 
printers  usually  had  in  charge  the  printing  only  of  the  laws, 
journals,  etc.,  the  incidental  printing  being  still  assigned  by 
the  respective  houses.  Sometimes  the  compensation  of  the 
printer  was  named  in  the  resolution  making  the  appointment, 
and  at  other  times  determined  by  the  assembly  after  the  print- 
ing had  been  done^. 

The  general  lack  of  supervision  and  the  loose  methods  of  com- 
pensation led  to  many  abuses^.  This  was  apparently  the  cause 
of  the  provision  embodied  in  the  constitution  of  1848  directing 
that  all  printing  authorized  by  the  legislature  shall  be  let  by 
contract  to  the  lowest  bidder.^  But  according  to  an  early  opin- 
ion of  the  supreme  court  in  Shales  v.  State  ,  the  legislature  is 
limited   to  such  a   method   only  in  eases  of    "mere   mechanical 


'■E.  g.  LoADB,  1836,  p.  81 ;  LoAJca,  1839-40,  Res.  No.  10;  Laws,  1845,  p.  7. 

*E.   g..  House  Journal,   1840-1,    pp.    74-5;   House  Journal,   1842-3,   pp.    81-2. 

»  Constitution,  Art.   IV,   sec.  25. 

*2  Pirniey  499  (1850).  See  also  Wisconsin  Empress,  Jan.  22,  Feb.  12,  1850; 
Eenate  Journal,  1850,  pp.  477-94,  1327-9 :  Senate  Journal,  1858,  pp.  861-4, 
1325-34. 
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printing,"  and  is  free  to  adopt  other  methods  in  the  printing 
of  statutes,  etc. 

For  the  first  ten  years  following  1848  the  public  printmg 
was  for  the  most  part  under  the  control  of  the  secretary  of 
state.^  In  1858  the  governor,  secretary  of  state,  and  state  treas- 
urer were  constituted  commissioners  of  public  printing,®  but  two 
years  later  the  attorney  general  was  substituted  for  the  treas- 
urer.'^ Since  1874  the  commission  has  been  composed  of  the 
secretary  of  state,  state  treasurer,  and  attorney  general.^  In 
view  of  the  great  amount  of  state  printing  and  the  improba- 
bility that  any  of  these  elective  commissioners  will  have  any 
practical  knowledge  of  the  business,  the  governor  recommended 
in  1901  that  an  experienced  printer  should  be  secured  to  take 
charge  of  the  state  printing^,  but  this  has  not  been  done.  Since 
1874  the  commissioners  have  been  required  to  make  reports  to 
the  governor.^'' 

II.  The  Printing  of  State  Documents 

The  contract  system  includes  all  printing  done  under  the 
authority  of  the  state  except  in  the  occasional  publications  such 
as  the  revised  statutes,  and  the  publications  in  newspapers.  AU 
such  contract  printing  is  now  under  the  control  of  the  commis- 
sioners of  public  printing.  Under  the  system  of  bidding  as  it 
was  until  1858  there  might  be  several  independent  state  print- 
ers,^i  but  since  that  time  the  whole  of  the  printing  has  been 
awarded  to  one  printer,^-  except  that  there  is  now  a  special  con- 
tractor for  the  printing  of  the  supreme  court  reports  under  pro- 
visions similar  to  those  governing  the  other  printing.^^    The  term 


<>  Laws,  June,   1848.   p.   177. 

'Laws,  1858,  ch.   114,  sec.  1. 

■<  Lwws,   1860,    ch.    315,    sec.    1. 

8  Laws,  1874,   ch.   243,   sec.   1 ;   Revised  Statutes,  1898,  sec.   296. 

» Senate  Journal,   1901,  p.  51. 

•0  Lau^s,  1874,   ch.    32,   sec.   4  ;   Revised   Statutes,  1898,   sec.    335. 

^Law8,  June,  1848,  p.  177,  sec.  2. 

"LoM's,   1858.    ch.    114;    Revised   Statutes,   1898'.   sec.   297   ff. 

^Laws,  1878,  ch.  124,  Revised  Statutes,  sees.  346-7e.  No  permanent  pro- 
vision was  made  for  the  publication  of  the  reports  until  1849.  From  that 
time  to  1878,  they  were  published  by  the  reporter  of  the  court,  and  the  state 
subscribed  for  a  certain  number  of  copies.  Revised  Statutes,  1849,  ch.  212 ; 
Laws,   1861,    ch.    198. 
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of  the  contract  has  generally  been  two  years. ^*  The  amoujit  of 
bond  has  been  determined  by  law,  and  the  sureties  approved 
by  the  governor,  and  later  by  the  commissioners.^^ 

For  a  part  of  the  period  when  the  secretary  of  state  awarded 
the  contract,  an  appeal  might  be  taken  by  bidders  aggrieved  by 
the  secretary 's  action  to  a  board  consisting  of  the  governor,  state 
treasurer,  and  attorney  general,  and  during  the  whole  period 
the  presence  of  one  or  more  of  these  officers  at  the  opening  of 
the  bids  was  required."  From  1848  to  1873  the  contract  might 
be  annulled  by  the  legislature  when  not  properly  performed,  and 
during  part  of  the  period  a  board  composed  of  the  governor, 
secretary  of  state,  and  state  treasurer  had  the  same  power  during 
the  recess  of  the  legislature.^^  Since  1873  the  commissioners  alone 
have  been  vested  with  such  authority.^^  The  supervision  of  the 
printing  even  since  the  establishment  of  the  commission  has 
been  left  largely  to  the  secretary,  who  is  required  by  the  law  of 
1874  to  examine  all  work  of  the  printer  and  see  that  the  print- 
ing is  properly  done,  and  to  examine  and  correct  all  accounts  of 
the  printer.^**  An  additional  control  has  been  exercised  by  the 
legislature  since  1848  through  a  joint  committee  on  printing 
appointed  by  the  legislature  at  the  beginning  of  every  session, 
with  power  generally  to  investigate  all  matters  relating  to  print- 
ing.20 

Since  1874  the  paper  used  for  the  state  printing  has  been  con- 
tracted for  under  provisions  of  law  similar  to  those  regulat- 
ing the  contracts  for  printing.^^ 

For  the  most  part  the  statutes  have  determined  by  extremely 


^*Laws,  June,  1848,  p.  177,  sees.  1,  6;  Laws,  1852,  ch.  504,  sees.  1,  8; 
Laws,  1858,  ch.  114,  sec.  8 ;  Laws,  1860,  ch.  315,  sec.  2  ;  Revised  Statutes,  1898, 
sec.  297. 

"  Laics,  June,  1848,  p.  177,  sec.  2 ;  Laios.  1860,  eh.  315,  sec.  5 ;  Revised 
Statutes,   1898,    sec.    302. 

^'^Laws,  June,   1848,  p.   177,  sec.   2;  Laws,  1852,   eh.  504,  sees.   7,  25. 

"  Laws,  June,  1848.  ,p.  177,  see.  4  ;  Laics,  1852.  eh.  504,  sec.  23. 

"JDaws,   1873,   ch.   290,   sec.    10;   Revised  Statutes,   1898,   sec.   304. 

^^  Laws,  1840-1,  No.  28,  sec.  2;  Laws,  1873,  ch.  290,  see.  18;  Laws,  1874, 
ch.    243,   sees.    21.    23  :    Revised  Statutes,   1898,    sees.   326,    328-9. 

^oLaws,  June.  1848,  p.  177.  sec.  3;  Laics,  1852.  ch.  504,  sees.  21-2;  Laws, 
1858,  ch.  114,  sec.  23;  Revised  Statutes,  1898,  sec.  106  (2). 

"  Laics,  1874,  ch.  230.  sees.  1,  5-9  ;  eh.  243,  see.  25  ;  Revised  Statutes,  1898, 
sees.    305,   308-13 ;   Laws,   1899,   ch.   351,   see.    7. 
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detailed  provisions  v^hat  documents  are  to  be  printed,  their  size, 
number,  etc.,  etc.,  but  the  printing  is  subject  in  some  cases  to 
the  order  of  various  authorities.  Thus  a  law  of  1858,  merely- 
recognizing  the  previous  practice,  directs  that  the  incidental 
printing  of  the  legislature  shall  be  subject  to  the  order  of  the 
respective  houses,  and  that  of  the  several  state  departments  to 
the  order  of  their  respective  officers;'--  and  the  printing  of  various 
documents  is  subject  to  the  approval  of  the  governor,  the  com- 
missioners, or  some  other  authority.^^ 

The  laws  have  always  been  prepared  for  publication  by  the 
secretary  of  the  territory  or  the  secretary  of  state,^*  and  the  sec- 
retary certifies  to  the  correctness  of  the  published  laws.^*  The 
chief  clerks  of  the  respective  houses  of  the  legislature  prepare  the 
journals,  etc.,  for  publication. ^^  Since  1874  the  commissioners 
of  public  printing  have  had  large  discretion  in  preparing  for 
publication  the  reports  of  the  various  state  officers.  They  are 
authorized  to  strike  from  the  reports  the  parts  "not  actually 
necesssary"  for  the  information  of  the  public,  but  this  power 
is  checked  by  a  requirement  that  the  rejected  matter  shall  be 
filed  and  shall  be  open  to  public  inspection."  The  reporter  of 
the  supreme  court  prepares  for  publication  the  decisions  selected 
by  the  court,  and  supervises  the  printing  by  the  special  con- 
tractor.28  The  various  revisions  of  the  statutes  have  been  pub- 
lished under  special  arrangements  in  each  case  by  persons  ap- 
pointed for  the  purpose  by  the  legislature,  the  governor,  the 


*»  Laws,  1858,  ch.  114,  sec.  12 ;  Revised  Statutes,  1898,  sec.  314. 

^E.  g..  Laws,  1857,  ch.  80;  Laics,  1866,  ch.  135,  sec.  1;  Laws,  1874,  ch. 
243;  Revised  Statntes,  1898.   sec.    340. 

**  Laws,  1836,  No.  42  ;  Act  of  Congress,  Aug.  29,  1842,  ch.  259,  sec.  1,  5  Stat. 
L.  540 ;  Laics,  1840-1,  No.  28,  sees.  1-2 ;  Laws,  June  1848,  p.  115,  sec.  6 ;  Re- 
vised Statutes,  1898,  sec.  143.     See  House  Journal,  1840-1,  appendix,  p.  92. 

^^Laws,  1840-1.  No.  28,  sec.  2;  Revised  Statutes,  1898,  sec.  330.  See  also 
Laws,  1864,  ch.  411,  sec.  2 :  Revised  Statutes,  1898.  sec.  343.  Cf.  State  v. 
Wendler,  94  Wis.  369,  373  (1896).  From  1883  to  1907  the  secretary  was 
assisted  by  the  attorney  general  hi  indexmg  the  session  laws.  Laws,  1883,  ch. 
51 ;  Laws,  1907,   ch.  550,   sec.  2. 

=8  Laws,  1836,  No.  42,  p.  80  ;  Laws,  .Tune,  1848,  p.  177,  sec.  5  ;  Revised  Stat- 
utes, 1898,  sec.  315. 

"  Laws,  1874,  ch.  32,  sees.  2-3 ;  Revised  Statutes,  1898,  sec.  333. 

^Laws,  1878,  ch.  124,   sees.  2-3;   Revised  Statutes,   1898,   sees.   347a-h. 
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supreme  court,  or  by  the  revisers.^  In  the  publication  of  the 
laws  in  the  newspapers  the  administration  has  had  little  discre- 
tion, this  matter  being  for  the  most  part  regulated  by  law ;  but 
the  publication  has  generally  been  under  the  supervision  of  the 
secretary  of  state.^** 

III.    The  Custody,  Distribution,  and  Sale  op  State 
Documents 

Up  to  1873  there  was  no  general  uniform  method  provided 
for  the  custody  and  distribution  of  state  documents,  but  the 
duties  in  this  regard  were  usually  divided  unsystematically  be- 
tween the  secretary  of  the  territory  or  secretary  of  state  and 
the  superintendent  of  public  property. 

Since  1873  all  public  documents  have  been  delivered  by  the 
state  printer  to  the  superintendent  of  public  property  (after 
1874,  through  the  secretary  of  state),  and  the  superintendent  has 
distributed  in  the  first  instance  all  documents  according  to  law." 
Until  1870  such  sale  of  documents  as  was  provided  for  was  in 
charge  of  the  librarian  or  superintendent  of  public  property, 
though  after  1858  under  the  direction  of  the  trustees  of  the  state 
library.^2  Next  the  secretary  of  state  conducted  the  sale  of  all 
public  dociiments,^^  but  the  matter  was  finally  put  in  charge  of 
the  superintendent  of  public  property  in  1873.^* 


» statutes,  1839.  p.  33  ;  Loavs,  1849,  ch.  114  ;  Loacs,  1858.  ch.  154  :  Lawa, 
June,    1878.    ch.    3;   Laws.    1897.    ch.    379. 

«>LaAJC8,  1840-1,  No.  28,  sec.  2;  Laws,  1873,  ch.  290,  sec.  18;  Revised  Stat- 
utes,  1898,   sec.    329. 

^  Laws,  1873,  ch.  290,  sec.  41 ;  Laws,  1874,  ch.  243,  sec.  42 ;  Revised  Stat- 
utes,   1898,    sec.    348. 

^'E.  g.,  Statutes,  1839,  p.  33.  sec.  13;  Laics,  1858,  ch.  135,  sec.  4. 

^Laws,   1870.   ch.   65. 

^Laws,  1873.  ch.  290,  sec.  52;  Revised  Statutes,  1898,  sec.  360.  The  distri- 
bution of  copies  of  current  legislative  bills,  etc.,  is  in  charge  of  the  clerks  of 
the  respective  houses,  and  the  sale  of  such  documents  is  conducted  by  the 
secretary  of  state  through   these  clerks.     Laws,  1907,   sts.   111m,    lllo. 
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CHAPTER  XI 


THE  CIVIL  SERVICE  COMMISSION 

I.  The  Organization  of  the  Commission.  II.  The  Funo 
TiONs  OF  the  Commission. — The  State  Civil  Service. 

I.     The  Organization  of  the  Commission 

The  most  recently  established  department  of  the  state  admin- 
istration with  which  we  are  here  concerned,  and  the  last  to  be 
discussed,  is  the  civil  service  commission  created  by  a  statute  of 
1905.  The  merit  system  had  already  been  applied  to  the  larger 
cities  of  the  state  by  legislation  beginning  in  1895.^  The  ex- 
tension of  the  reform  came  about  without  any  considerable 
agitation  on  the  subject.^  The  provisions  of  the  law  are  based, 
with  important  modifications,  upon  the  civil  service  laws  espe- 
cially of  the  United  States,  Massachusetts,  and  New  York.^ 

The  three  civil  service  commissioners  are  appointed  by  the 
governor  and  senate  for  the  term  of  six  years,  one  commissioner 
retiring  every  two  years.  None  of  the  commissioners  may  hold 
any  other  "lucrative  administrative  office"  under  the  United 
States  or  the  state.  They  are  compensated  according  to  the 
time  devoted  to  their  official  duties.  A  few  subordinate  posi- 
tions to  be  filled  by  the  commission  are  provided  for  and  their 
salaries  fixed  by  law,  but  additional  clerks  and  examiners  may 
be  appointed  within  certain  limits.* 


*  Lmcs,  1895,  ch.  313.  Cf.  Report  of  Civil  Service  Commission,  1906,  pp.  3-4. 

^  Cf.  Governor's  Message,  1905,  pp.  75-8 ;  Wisconsin  State  Journal,  Tree.  23, 
1904,   June   24,    1905 ;   Report   of   Civil   Service   Commission,  1906,   p.   6. 

8  Wisconsin  State  Journal,  Dec.  23.  1904,  June  24,  1905 ;  Report  of  Civil 
Service  Commission,   1906,    pp.    6-7. 

*Laws,   1905,    ch.   363,   sees.   3-4;   Laws,   1907,    St.   990    (4-5). 
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II.     The  Functions  of  the  Commission. — The  State  Civil 
Service 

The  commissioners  are  required  to  prescribe  and  enforce  rules 
and  regulations'^  for  carrying  into  effect  the  provisions  of  the 
civil  service  law,  but  all  rules  are  subject  to  the  approval  of  the 
governor.*'  They  are  authorized  to  investigate  the  conduct  of 
any  person  in  the  public  service  relative  to  the  enforcement  of 
the  civil  service  law  and  the  rules  of  the  commission,  and  in  mak- 
ing such  investigations  they  may  require  the  presence  of  wit- 
nesses, the  production  of  records,  etc.  They  make  a  biennial 
report  to  the  governor.'^ 

The  scope  of  the  civil  service  law  is  wide,  and  to  the  extent 
that  it  includes  certain  legislative  positions  it  is  believed  to  be 
unique.*  The  state  "civil  service,"  comprising  "all  of&ces 
and  positions  of  trust  or  employment,  including  mechanics, 
artisans  and  laborers,  in  the  service  of  the  state,  except  offices 
and  positions  in  the  militia,®"  is  divided  into  two  classes.  The 
"unclassified  service"  comprises  all  officers  elected  by  the 
the  people,  all  officers  and  employes  appointed  by  the  governor 
alone,  or  by  the  governor  with  the  consent  of  the  senate,  all  of- 
ficers and  employes  in  the  department  of  banking,^"  all  presi- 
dents, teachers,  etc.  of  all  state  educational  institutions,  the  staff 
of  state  libraries,  the  heads  of  the  state  charitable  and  penal  in- 
stitutions, all  persons  appointed  by  name  in  any  statute,  and  all 


5  Cf.    Report   of  Aitorncy   General,    1900,    pp.   806-7. 

8  If  the  governor  takes  no  action  on  a  rule  or  amendment  submitted,  it  be- 
comes effective  without  his  approval  after  ten  days. 

''Laws,   1905,    ch.    363,    sees.    7,    9. 

8  Report  of  Civil  Service  Commission,  1906,  pp.  5-6 ;  Governor's  Message, 
1907,   p.   42. 

'^  Lairs,  1905.  ch.  363,  sec.  1  (2).  A  merit  system  was  adopted  also  for  the 
militia  by   an   act   of  the   same  year.     Laws,  1905,   ch.   434. 

10  The  law  specifies  "any  department  for  the  creation  of  which  a  vote  of 
two-thirds  of  all  the  members  elected  to  each  house  is  required,"  but  there 
is  no  such  department  except  the  department  of  banking.  Conxtituiion ,  Art. 
XI,  sec.  4.  C}.  Report  of  Attorney  General,  1906,  pp.  649-52.  State  V. 
Sparling,  129  Wis.  164    (1906). 
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legislatve  officers.  All  other  positions  belong  to  the  "classified 
service. '  '^^ 

The  classified  service,  except  the  positions  in  the  state  charit- 
able and  penal  institutions,  is  again  divided  into  four  classes, 
known  respectively  as  the  exempt  class,  the  competitive  class, 
the  non-competitive  class,  and  the  labor  class." 

The  classification  of  the  service  in  the  state  charitable  and 
penal  institutions  is  made  by  the  heads  of  the  respective  insti- 
tutions with  the  approval  of  the  state  board  of  control,  "con- 
forming as  near  as  may  be  to  the  spirit  and  purpose"  of  the  civil 
service  law  in  general."  Moreover  these  institutions  are  for  the 
most  part  otherwise  exempt  from  the  operation  of  the  civil 
service  law.^* 

The  statute  includes  in  the  exempt  class  only  a  few  positions — 
one  deputy  or  assistant  for  each  principal  executive  officer,  and 
the  chief  clerk  or  secretary  of  any  board,  one  stenographer  for 
each  appointing  officer  or  board,  and  the  employes  of  the  supreme 
court;  but,  subject  to  various  limitations,  the  commissioners  are 
authorized  to  include  other  positions  in  this  class  when  they 
consider  an  examination  to  be,  for  special  reasons,  impract- 
icable.^^ 

The  competitive  class  includes  all  positions  not  in  any  of  the 
other  three  classes."     But  when  there  are  no  eligibles  in  this 


'1  Laws,  1905,  ch.  363,  sec.  8.  See  also  Report  of  Attorney  General,  1906, 
pp.   407-8,   477-8,   558-61,   643-4,   693. 

^^Laws,  1905.   ch.    363,   sees.   12,   15. 

"Laws,  1905,  ch.  363,  sec.  13.  See  also  Report  of  Civil  Service  Oomtnts- 
sion,  1906,  p.  8 ;  Report  of  Attorney  General,  1900,  pp.  547-9. 

^*La/ws,   1905.   ch.   363,   sec.    13. 

"Iy(7H-s,  1905.  ch.  363.  sec.  14.  See  also  Report  of  Attorney  General,  1906, 
pp.  545-6,  666-7.  Since  the  statute  requires  thai  all  exemptions  shall  be  pub- 
lished in  the  rules  and  that  the  rules  shall  be  subject  to  the  governor's  ap- 
proval, it  would  seem  to  follow  that  no  transfers  of  positions  to  the  exenapt 
class  may  be  made  without  the  governor's  approval.  Cf.  Report  of  Attorney 
General,   1906.   pp.    547-9. 

^«  It  was  doubtless  the  intention  of  the  legislature  in  1905  to  include  in  the 
competitive  class  all  legislative  positions  of  a  clerical  nature,  but  on  account 
of  a  conflict  in  the  provisions  of  the  statutes,  it  was  held  that  only  employees 
doing  type-writing  were  so  Included.  Laws,  1905,  ch.  363,  sec.  12;  ch.  515, 
sec.  1  ;  Report  of  Attorneii  General,  1906,  pp.  501-2 ;  Report  of  Oivil  Service 
Commission,  1906,  pp.  5-6.  By  the  law  of  1907  all  of  the  subordinate  clerks 
and  all  subordinates  of  the  sergeants  at  arms  of  both  houses  are  appointed 
from  the  list  of  eligibles  furnished  by  the  commission.     Laws,  1907,  ^s.  Ilia- 
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class  for  a  particular  position,  a  provisional  appointment  may  be 
made  for  a  limited  period  based  upon  a  non-competitive  exam- 
ination, and  in  an  emergency  an  appointment  may  be  made  for 
a  few  days  without  reference  to  the  civil  service  provisions. 
Moreover  when  exceptional  qualifications  of  a  scientific  character 
are  required  for  a  given  position  and  a  competitive  examination 
does  not  seem  practicable,  the  commission  may  suspend  the 
competitive  requirement,  and  in  urgent  cases  appointments  to 
temporary  positions  may  be  made  without  reference  to  stand- 
ing on  the  list.  Various  restrictions  guard  against  abuse  in 
all  such  exceptional  action.^^ 

The  labor  class  includes  ordinary  unskilled  laborers.^^ 
"All  examinations  for  positions  in  the  classified  service  shall 
be  practical  in  character,  and  shall  relate  to  those  matters  which 
will  fairly  test  the  capacity  and  fitness  of  the  persons  examined 
to  discharge  the  duties  of  the  office  or  employment  sought  by 
them,  giving  due  allowance  for  experience  in  the  same  or  similar 
positions,  .  .  .  Examinations  of  a  technical  or  special  char- 
acter, or  where  requirements  are  peculiarly  within  the  knowledge 
of  the  office,  institution  or  department  in  which  appointment  is 
to  be  made,  shall  be  proposed  by  the  incumbent  of  such  office  or 
head  of  such  institution  or  department,  or  by  persons  having 
knowledge  and  experience  in  the  same  or  similar  employments." 
Otherwise  the  commissioners  are  left  entirely  to  their  discretion 
as  to  the  character  of  the  examinations.  The  commissioners  may 
refuse  to  examine  or  to  certify  an  applicant  if  found  lacking  in 
any  of  the  preliminary  requirements  established  by  the  commis- 
sion for  a  particular  position,  or  if  guilty  of  previous  miscon- 
duct. In  order  to  secure  a  proper  distribution  of  appointments, 
the  examinations,  at  first  conducted  in  each  of  the  assembly  dis- 
tricts, are  now  held  in  each  county.^®  Non-competitive  examina- 
tions are  given  only  to  persons  nominated  by  the  proper  ap- 
pointing officer.^"     The  term  of  eligibility  of  applicants  which, 


"Laws,  1905,  ch.  363,  sees.  15,  17. 

^»  Laics,   1905,   ch.   363,   sec.   21. 

"I-aws,   1905,   ch.   363,   sees.   10-11;  Laws,   1907,  st.  990   (10). 

2»  Civil  Service  Rules,  No.  IV. 
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by  statute,  may  be  fixed  for  each  list  at  not  less  than  one  nor 
more  than  three  years,  has  been  fixed  by  the  commission  at  one 
year  in  all  cases. ^^  In  the  labor  class  registration  in  the  lo- 
calities under  rules  of  the  commission  is  substituted  for  exami- 
nation.22 

Appointments  to  positions  in  the  competitive  class  which  are 
not  filled  by  promotion,  re-instatement,  transfer,  or  reduction, 
are  made  from  among  persons  certified  as  eligible  by  the  commis- 
sion to  the  appointing  officer  upon  notice  of  a  vacancy.  The 
commissioners  certify  from  the  register  of  eligibles  appropriate 
for  the  group  in  which  the  position  to  be  filled  is  classified  the 
three  names  standing  highest  as  determined  by  examination,^^  and 
the  appointing  officer  then  appoints  on  probation  one  of  the  per- 
sons so  certified.^*  Appointments  in  the  labor  class  are,  under 
rules  of  the  commission,  made  in  a  similar  manner,  but  applicants 
of  the  same  grade  of  qualifications  are  certified  in  order  of  date 
of  registration.^^ 

The  law  requires  that  vacancies  in  the  competitive  class  shall 
be  filled,  as  far  as  practicable,  by  promotions  from  similar  po- 
sitions of  a  lower  grade,  and  that  such  promotions  shall  be  based 
upon  examination  by  the  commission.  Transfers  from  a  position 
in  one  class  to  a  position  in  another  may  be  made  only  under  the 
authority  of  the  commission,  which  is  subject  to  various  restric- 
tions of  law.2«  In  making  appointments,  promotions,  and  trans- 
fers, it  is  provided  that  merit  alone  shall  be  considered  and  that 
no  inquiry  shall  be  made  concerning  political  or  religious  affilia- 
tions." 

Persons  appointed  to  positions  in  any  but  the  exempt  class 
may  not  be  removed,  suspended  for  more  than  fifteen  days,  nor 


21  Laws,  1905,   <^h.  363,  sec.   15  :   Civil  Service  Rules,  No.  X. 

2'  Laws,  190.'i,  ch.  363,  sec.  21 ;  Report  of  Civil  Service  Commission,  1906, 
pp.  12-3. 

^  Except  that,  when  practicable,  other  conditions  being  equal,  the  rules  must 
provide  for  a   preferance   in  favor  of  veterans  of  the   Civil   War. 

^Laws,  1905,  ch.  363,  sec.  16.  See  also  Report  of  Civil  Service  Commis- 
sion,  1906,   pp.    11.3-4. 

2»  Civil  Service  Rules,  No.  XVII. 

'"Laws,  1905,  ch.  363,  sees.  18-19.  See  also  Report  of  Civil  Service  Com- 
mission,  1906,    pp.    110-1. 

"Laws,  1905,   ch.   363,   sees.   16,  25-6. 
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reduced  in  pay  or  position,  except  for  just  cause,  "which  shall 
not  be  religious  or  political."  In  all  cases  of  removal  the  ap- 
pointing officer  must  give  the  subordinate  the  reasons  for  the 
removal  and  aUow  him  to  make  an  explanation,  and  a  statement 
of  the  reasons  asserted  and  the  answer  must  be  filed  with  the 
commission.-^  But  for  improper  removal  redress  is  to  be  had 
from  the  courts  rather  than  from  the  commission.^^ 

As  a  check  upon  the  appointing  officers,  all  appointments,  re- 
movals, etc.  in  the  classified  service  must  be  notified  to  the  com- 
missioners, who  keep  a  roster  of  all  employes;  and,  further,  all 
pay-rolls  in  the  classified  service  must  be  approved  by  the  com- 
mission before  they  are  presented  to  the  auditor.^" 

So  far,  with  some  exceptions,  the  civil  service  law  seems  to 
have  been  well  enforced.^^ 


^Laws,  1905.  ch.   363,  sec.  22. 

'' Report  of   Civil  Service   Comrmssion,   1906,   pp.   114-6. 

M  Lcncs,  1905,  ch.  363,  sees.  23-4. 

31  Wisconsin  State  Journal,  Feb.   13,   19,  Mar.   21,   1908. 
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